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A TR^ATISE'///..^ Court of STASi CHAMBER*^ 


PART T,K B f I R S T. 

•Cl ., 

§. I^, THE DIVISION OF THE TREATI^JE. 

J CANN OT but with admiration reverence the grave 

o judgment of the fages of the common law of England 
who have be%n abftinent in publiihin^ their meditations 
and arguments in their profeflions, either holding it as a 
flag vain-glory unworthy their gravity, or as one of 
Lycu'-gus’ maxims, or theit anceftors’ Druides* preferipts, 
mandare metmria^ et difeipUna potiusiyudm fcriptls', unlike 
to this cracking age, ivhen all m«A in all profelfions quicquid 
fubtib crepnnt omnino d jiatu jfi>oUinis credunt\ who, for fear 
of burying their talent, poft to .the prefs to publilh to 
others that which they well underfland not themfelve^j it 
be'ng affuredly no matter of necelEty to publifh the rea- 

* A MS. copy of this Treatife, Harl, MSS. No. t^^6. contains the 
folldjying memoraindarti; i 

This Treatife^was compiled by William Hudfon, of llraj’s Inn, efq. 
** one very much pra^lifed, and of ^rcat experience in t.^e Star Chamber, 
** and nSy very affectionate friend. His Ton and heir, mr. Cbriflcphcr 
** Hudfon (whofe band-writing this book is), after his father’s death, 
" gave it to me^19 Dec. 1635. 

« JO. FINCH,” 

Ch. Juft. C. P. II. Car. 1. 

Ld. Keep. Gr. Seal, 15. Car. i. 

Lord Mansfield quotes this 'MS. in the Cafe of .the King v. Wilkes;, 
( 4 . Burrow a554.) and ftates tjie paflage relating to the power of the 
king’s attomjey general, which is hereafter pointed out in Part 111. §. 4 . 
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JART 1 . ^fons of the judgment of the law, or a^^s^r^iones Jurii 
to the multitude, ^ho are apt to furnm^^^iblw w|th 
Ihifts to cloak their wickednefs, rather t|^ to glp^n^ 
derft^nding to further thd gdveriiniftnt oryU^ Common- 
weahi^: foj* funely few men woiWd be ruinatHoy diflioneft 
^eaits, if men knew not how to cove& their diftionefty 
under feme colour of l^w or juftlcei a kind Of ignorance 
for which an old hiftoriographer cojimended the Scythians, 
affirming, that plus apud illos profuit ignorantM qudm apud 
Graces dimnarurn at^ue humdngrum ref urn fiientia. But, 
amongft that which is written of the comn^ laws l)f En¬ 
gland, I ^nd little mention made cither in the reports or 
treatifes of the law concerning the great and hi^ Coust of 
Star Chamber, except now and then {fporfim ) fome one dr 
two cafes, in an age j mentioned rather, as it feemeth, to ma- 
nifefl: to pofteritythat there was fuch a coufit, than to en-^. 
lighten the world with the radiant beams of thofe bright 
(hining ftars, as the cynofure to Jlcer 3 fid direct a fure ctJUrfe 
of"the happy government of this ftate in peace and "glory. 
Onljt fir Thomas Slfiyth^ in his “ ^ommornvealthy” hath 
glanced by it j and mr. A^iherty the great antiquary of 
tins time, hath taken grcat\)ain$ to fet forth lt\e lawful 
power, authority, and jurifdiflion of this court; and mr. 
Cgompton hath collefted many particular qafes there pro¬ 
perly examinable. * • 

But by reafon that I conceive mr. Lambert hath 
erred in fome things, ^d rfhe reft are tle/e£live in /hat 
which is moft material, I will, by the help of Almighty 
God, endeaiTour, with as much brevity,as I can, to fet 
forth, as jn a model, the compofition and juritdidion of 
ffiat high court, fo far forth as, by my weak obfervations 
and labours for the Tpa^ce of'twenty yea|;^, 1 could atutln 
* unto. And to this^ end and purpofe, that I nJSiy nSore 
plainlycnprefsmyfelf, I will dividj ittcTrcatifc into Three 
fcveral and diftin^l Farts. 


than t< 
latHiD' 


w|th 
0 glp^n^ 
Common- 
y diflioneft 
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A Tft.EATISE df THE COURT OF STAR dHAlVtBEIt* 

I 

1 

I. The Firft (hall be concernrng die court itfelf ; the 
judges, officers, and miriiftcrs thereof* ' 

* 2. 'rHE Second, ccificerning the jurifdiftion of the fame, 

and the cauip which are tl^ere handled and properly d^r-^ 
ininable. ' 

3, The Third, and lalf, Concerning the courfe of the' 
fame court; In what form caufes are proceeded in, and there 
determined. * * , 

“'"l^HE laft whereof I Ihould be njorc bold to enlargd 
upon, for thvt no man l«rkotbre hath ever taken any 
pains of regard make obferVation of the (ame more than 
for his own private ufc and particular practice; * 

• 1 ,-...-;-!- 

THE COURT OF STAR CHAMBER IS A SETTLEH 

oi 9 dinary*coiJrt of justice. 

An]^ in the first part of this Treatise concerning 
the Otjurt of Star Chamber,*1 will cojitent myfelf to handle, 
amongft other things which might fiviy be debated, ^efc 
heads; Firft, That it'is an ordy-'dry court of juftice. Se¬ 
condly, The name of the cour/. Thirdly, The antiquity 
thereof, ^'ourthly. The dignity thereof. Fifthly, The 
prefence thereof. Sixthly, The officers thereof. , , 
And epneenfing the firft point, 1 (hall meet with two 
feveral contentions. 

1. The onq is^ that this court.is but an ufurpation of 
monarchy upon the common law of England, ^d in pre- 
' judicc of the liberties granted^to the fubjeft by the Great 
Charter, efpeciaiy where perfons are produced,, without 
legal profecution to punifhment, at the bar without oath 
or teftimony. > « 

^.^The other, That it is no fettled ordinary couit of ju¬ 
dicature, but only an aflombly for a confultation at thp king's 
, command, upon fome urg|fent occafiohs, id cafes where all 
othff couits want power for want of law to warrant them, 
or l|)ave 'no weight fufficient to polfe the queftion, 
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• 4 

Concerning the firft, I well remember that mn 
Carezuy Pafch, i. yacohi* produced ore tenus^r'^n 
audacious part in ftiutting up his parifli-church-door, deny- 
ingH{jc C^mrryjn Prayer to be Aifcd according to the form * 
•cflaMilhcd in the reign of queen Elizabeth, did, at his de¬ 
fence of die crime, dc^^er into court that past of Magna 
Charta^ NiiUus libei' homo capietur vcl bnprifonetur aut 
dijjeijietur de libero tenemcnlo fuo vel de libertatibus vel liberis 
confuetudinibus/uisy HelutUtgctiir vel cxvdetcr aut aliquo modo 
di/lruatur-i nec fuper eum ibimus nec fuper e^n mitteQius nlji 
per legal^judicium pariinn fuoruin^ vcl per legem terra. But 
the grave lord keeper Egerton^ well weighing |that it was 
not only ncceflary to proceed to the cenfure^of the gen¬ 
tleman at that time, but to give fatisfaclion to the world 
that the proceedings in that kind,were juft and legal, did 
learnedly declare the true meaning of that law, (hewing die** 
disjunctive per legale judicium puriumfuorum-^ which w^s by 
indictment, or (br^e lyrit origmal, vel per legem terua. 

that the few of England jjiad always as well an 
extraordinary and cxpedii^us court to conferve the peace 
of the kingdom, as an Ordinary form of j^olecution, 
where the bleeding ftate required not fpeedy remedy j and 
for«the courle of calling men to anfwer to a fuggeltion 
in that court by privy feal or fubpaena-y and proceeding 
thereupon in the antient form} mr. Keeble^ in temp. H. 7. 

In his reading upon tnis^law plainly <declarcdi, that a 
privy feal iS in the nature of an original writ, ahd fo that 
courffc of proceeding not difTonant frong the aCt of; par- 
liameht.' ; 

These judicial opinions, both of antient and modern 
times, together with . the Continual ul^ge in the reign 
of all the kings of this land in fuCceflion; aJhd tha^ the 
king, who is the fountain of all ^llice, muft necellarily, 
by the 4aw, have power to, execute juftice -himfelf, 
which he doth moft properly in this courf,* as fliall 
be hereafter declared at larges (hall be fufficienF to 

fatisfy 
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Atisfy every indiiFerent man concerning the firft point, ' P^RT l.a.- 
that this court hath not cncroach«ci upon the common law, 
eft: any way oppofeth the. liberties of the Great Charter, 

For the fecond point, 1 would fain know what t^a 
wantetK in this court to Sccypher it to be sA ordinary 
court of judicature which any oth^r court at Weftmin- 
tter hath ? It?hath judges, ordinary p/ccefs, officers, a place 
certain, a continued feffion in the ferm time, and day 
given over from time to time. So you fhall find it in the 
reign of H. y. and II. 8, ai well as now and then more 
continual withcSJ| days, of iniermiffion, whereas now the 
Court/itteth ordinarily but two days in the week, -the fame 
then jitting,^ for the mofi: part, every of the week. 

But it is objefted, that the ufual courts of juftice 
do*only fit in the term time, and thi^ court fitteth at the 
king’s plcafure,*as well in vac*ation as term*; for lb it did at 
Davifon’s fentence in the reign of queen Elizabeth, and in 
the great Dutch caufe in the reign of our now fovereign; 
which-hianifcftcth it to fubfift rather jay extraordinary fove- 
lelgnty than ordinary .courfc, T<) 4 his‘‘I anfwer, thatithc 
extraordinary prerogative whict that court hath, taketh 
not away^‘he ordinary liability; for the chancellor of 
England may. determine cafes in the court of chancery in 
the vacation tim^ as well as in the term. And the chan.» 
cellor and ford keeper have ever fo done; yet no man will 
deny the court of chancery to be an ordinary court of 
jullice. * * , * 

Again, It is obje6l:ed, that the pleadings in the 
court and the reaiprds thereof «rc not tied unlo any fuch 
formality, or prel:rved with fo much care, nor entered 
upon any adjournment and continuance wij:h fo much 
ftriilncfs and dili^nce, as otfler courts at Wellminfter; 
anJ thereftfrS it feemeth, that this great,court hath»rather 
been as a committee foi’/uch great caufes as it pleafed the 
king than as a court of ordjpary juftice, which is mer tied 
ro fo?-m, as jto the chief principle which giveth it being. 

• B 3 Where- 
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A treatise’of the court of star chamber^ ' 

* Whereunto I give this anfwcr: That there is nq court lU 
Weftminfter-hall which ^oth fo (harply correifl theneglecSt 
of convenient form in him which complaineth, as this'court., 
th^by to put fufficient certainty to the matter fit for the 
jud^icntVif this court, difcharging the parties with colls 

’ double to cxpencc. J?ut the gravity of this court con- 
temneth to give allot’/ance to every cavillatibn, and that 
upon great^and gdlxl grounds; for it would but protrait 
and delay him which complaineth, and proteit him that is 
an offender, by which the Cimmonwcakh fhould receive 
picjudice; for Interefl rcip^hlicte,nt; dciyia miuitant un- 
punita .• and therefore the lord chancellor b'gerton. v.'ith 
great wifdoin, denied to give allov/ai’iCc to |he frivolous 
exceptions to bills at the hearing, as injuiious to the fub- 
jeit and prejudicial .to the ftate; of which I fhall m‘6rc 
fitly fpcak hereafter. • * ^ 

But for the cufiodv of records, howfoever in thefe 
latter times they may be n^;gle£tcd, for that fomif great 
men have dclive#ed foeir opinions that it were no great 
mdtter whether any Reading rcirfeined oV not after the 
caufe heard, becaufe tlbs judgment cannot be referfed 
by error; and caufes have, upon deliberVioji, been 
ordered to proceed to hearing upon copies, the ori- 
giual being withdrawn by negleit, and*no cr^re taken to 
have them engrofied de mvo^ and orderly filed: fo alfb 
the very fentenccs by.wliich fevere punifijment hath been 
executed ^upon offenders have, by mere ncgleil| been 
wholly leff unentered; fo that there is no record to juf- 
tify the infliifing of that punifiimcnt: h|!)V/foe\;er, I fay, this 
negligence hath crept into tlie court of very late time, 
«ither in mr. Mills’s age, or fince the ©ffice hath been 
executed by many deputies, one beln| thriift out ^.that 
time he underftandeth the duties, of the place, and ano • 
thcr put in alft>gerher uncxpcilenccd ; yet in formep times 
the judgments before the kidg and his council werj kept 
in fuch care, and remain in fuch orilcr, as no Yccojds of 

jthc 



A treatise’OP THE COURT OF STAR CHAMBER. 7 
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the kingdom are of more ufe than thofe remaining in the PART I* 
Toyirer of London ; many particulars of \'lhich I ftiall have 
occafion to remember, hereafter. 

And for the continuances, whofoever will be plAjird 
to look over the records of the reigns of ki?ig Hf 7. 
and H. 8. they fliall find all the /ules and orders there 
entered in Latin, and the continuances of cafes entered 
from .term to term, fbihctimes with a claufe of affent 
pf the parties, fomptimes per erdinevi canceUarii. And 
in thofe times matters of fdi^leil moment were obferved 
with a great deaJ of ftatei as, that the appearance was 
recorded befoVc the lord chancellor and prefiden'i of the 
council} foijietimes in the chancellor’s houfe, fometimes 
in the parliament chamber, fonietimcs in the inner ftar 
chamber, fometimes in the (;^urt} all whjeh gave majefty 
io the court and terror to the offenders. . It is now dc- 
fcende(l to fo mean a ftep as that the appearance is taken 
only by an inferior clerk, and not fo much as by the de¬ 
puty clerk of Ae court; a grofs ^or,* and firft ufed by 
mr. Mills in his age, by reafon the other hath part of the 
fee,*and is flnce carried as a particular office, and exe¬ 
cuted by -Jti inferior clerk, wherein there is no obferva- 
tion of ftate or majefty worthy of the dignity of Aat great 
high courU , 

Besides, one great inconvenience Aereby enfueth, 
for that in grpat^ offences the offender jiagranU crU 
mine' is .ftricken wiA amazement, and then coming 
before a grave'and reverend »perfon, truth i?,eafily won 
from him, .which after the party be hartifeiied will never be 
gained. And this 1 have obferved upon perufal of the 
records of H.*^, to have been before the then lord chan- 
ceilof, as k.is to 6e feen in orU MaylirC% cafe ab^ut Ae 
nth of H. 7. and thereupon the par^’was bound to ap« 
i pear de die in diem^ or cOhfefs the offence**, and -that this 
court hatV had a certain’place or reftdence in Camera 
Stelifltaf ’tHan which no court of England can be more 
^(pertained in plape. ‘ And this Apll fuffice in this Aor^ 

♦ B 4. " ^ ^ifcourfe^ 
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difcourfe to manifeft that the Court of Star Chamber, at- 
though an high cy?urt, yej; it is an ordinary court of jufticQ 
in this kingdom. 


— ■ 7 

§ HI. THE NAME OF THE COURT- 

f 

\ * 

Having now named Camera Stellata^ methinks that I 
ihould begin as Plutarch does Wls “ Romulus” magnum 
illud Roma nomen d^uo inditumy ^c. i and fo it hath been 
a great and large queftion, Whence this name Sta^ Cham¬ 
ber had its original ? Some think'it is f<^^alled of Crimen 
Stellionatusy becaiife it handleth fuch things and cafes ^ 
are ftrangc and unufual: fome of Stallen, I confefs'I am 
in that point a Platonift in opinion, that nomina naturoL 
fiant potius quam vaga impofitiomei for aTuredly Adam, 
before his FallJ was abundantly Ikilful in the nature of all 
things i fo that when God brought him all things to name, 
he gave them napies befitting their natures. And fo I 
doujbt not but Camera v^tellata (for IJi I find-it called in our 
antient Year-books) is moft aptly named j not bcc;iufe 
the Star Chamber, where the court is kept, is^fo adorned 
■with ftars gilded, as Ibme would have itj -for furely the 
chamber is fo adorned, becaufc it is the ff;al of that court, 
et denomimtio being d preejlantiori magis dignum trahit'jdfe 
minus j and it wlis fo fitly called, becaufe the ftars have no 

• I' 

light but. what is caft upon them from th'e fun by reflc(^ion, 
heing his r6prcfentative body; and as his^majefty himfelf 
■w as picafed to fay, when he fat tlicre iiV his royal perfon, 
rcprefentittion mult needs ceafe when the perfon is prpfent. 
So in the prefence of his great majefty, thp which is the 
fun of honour and glory, the fiiining of thofe ftars is ^ut 
out, they not having any power to pronounclb any* fen- 
tence^’tliis CQurt, for the judgrticnt is the king’s only; 
but by ’ 5 vay of advice they deliver their opinions,^ whicli his 
wifdonx alloweth or difalloweth, encreafeth or modcrateth, 
^X. his royal pleafure: which was performed by his moft 

fxcellen^ 
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excellent majefty with more than Solomon’s wifdom in 
tliat great caufe of the countefs of J^xeter ;^ainft fir Thomas 
Jbah i where his majefty, during the dignity of that court, 
fatifve continual days iri a chair of ftate elevated abqve 
the tablt about which his lords fat; and aftei; that long and 
patient hearing, and the opinions particularly given of his * 
great council, he pronounced a fentcnce more accurately 
eloquent, judicioufly graye, and honourably juft, to the la- 
tisfadlion of all the hearers, and of all the lovers of jufticc, 
than all the records*extant yi'tliis? kingd«»m can declare to 
have beftn, at any former tiiije, done by any of his royal 
progeiiitors. ,To conclude then, I fuppofe the nagac to be 
given according to the nature of the judges thereof, which 
I hope agreeth with the name of the chancery and other 
Cohrts of this kingdom. 


§. IV. THE ANTIQUITY OJ TffE COURT. 

I »COL>LD very well take occafion to enlarge my dif- 
Courfe int^ a greater volume, to fet forth the antiquity of 
this Court of Star Chamber; but fo many men have taken 
pains ill this kinci, that I may fpare much labour and 
vail »therein. There is no man will deny, that in all mor 
narchies the king is the fountain of all juft ice, to whom 
is the firft refuge Of thofe that«are diftrefled, and the laft 
to whom appeal^ are to be made. And BraSidn^ father of 
pur laws, who v^rit in the time of H. 3. dotA agree it to 
be the law' of England, Rex et non alius debet judicare^ 
fit folus ad id fi^cere pojfit^ cum ad hoc per vixtutem facram 
tpxatur\ exercere^igitur debet rex poiejlatem juris, ficut Dei 
vicaHus, A minijler in terra. But, as •he faith, fi*dominus 
rex adfingulas caufas dtferjnlnandas non fujfictat, ul lavior 
fit illi labors in plures perfonas partita onere, elt^re debet 
viro'i fapier^es et Deum timentes. And Britton, Ivho writ 


FART f. 
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|ARTI. * in E. I, beginneth bis treatife to the fame purpofe, anil’ 
concluJcth (writing in tbc Icing^s name), “ We will, that 
our own jurifdi^lion be above all jurifdictions, in all cafes 
tt^al and perfonal.” ^ 

Admi’^tijjg then the king to be fuprcme judge of 
* all, and fittii'ig in his throne of majcfty with his wife 
men and fagcs, diftrtbuting juftice in his f-oyal perfon, 
or by his council,* and that, finding hinifclf and them 
overcharged, he hath therefore committed the pleas of 
the crown to certain jftdgds< matters of common right 
betwixt party and party tofother Jufticos; and Mothers 
his revenue j all "which, before they were 'diftributed to 
others, were properly determinable before himfelf and his 
council j it muft then follow, that all courts of juftice 
have flowed out of tjiis court, as out of a fountain ; fiic 
king and the c6uncil having diftributed ^hefe caufes to 
fubftantial judges for the eafe of the fubjeds and them-^ 
felves ; and then this court muft be the moft antient ‘Court 
of jufticp, and th« mother coqrt of thi§ kjngdom T which 
is the more plainly mamfefted, forthfit almoft in man’s me¬ 
mory the court of requelts was inftituted by the reference 
of poor people, and of the king’s fervants, ^ut of this 
court, whereby a great part of intcreft betwixt party and 
^afty ceafed there to be profecuted. But to prove by 
judicial ad1:s and records this court is moft antient as^it is 
now eftabliflied, I mean in the fame manner, place, and 
all circumftances, and not founded by a£t of parliament 
in the reigii of king //. 7.;^ a doating which no man that 
had looked upon the records of the court would have 
lighted upon, it being folemnly adjudged by the chief 
judges of Ei^land, fir Edward Coke and tl\e lord Howard, 
attended by the kingls learned counfc/, then fir Frafleis 
Bacon'^and fir Hcary Yelverton, in the caufe l^etwixt the 
eetrlnf-Northiunhirland^vAfir Stephen Pro£ior^ and pub- 
liftied ifr open court, that the jftat. 3. H. 7. extended not 
any way to tbi? c.omt, but that the lords authorifed by 
yiat a6t may at all times, in all places, determine of the 

, mattery 
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matters therein fpecified; for manifeftation whereof it ap- 
peareth plainly in our books of common ^a\v, when courts 
of juftice arc antleiitly divided into bafe courts and the 
king’s courts, the bale'court is hallimott, or court b^on, 
leet, handred court, and Iheriffs tourn j the kjpg’s court 
was only a fuperior court of juftice, whither, by rcafon of, 
the miniftry or the wcigluiaefs of thc^caufe, fuits were ex¬ 
hibited to the king in perfon. And Iqng before the Nor¬ 
man Conquer-^i king Kdgar made a law, diat no' man flbould 
feck to the king unh-fs he cpu]c^not*find right at home; 
and thft like law was afterward confirmed by Canute; 
which proveih exprcfsly, t])at antiently, before the Con- 
queft, the king aiid his council determined weighty caufes 
and grievances of the kingdom: and no man will doubt 
but that tile Norman Conqueror and his fon, being become 
abfolute monasclis by ihc^l'vvord, VvouVl maintain that 
judgment feat, and, as it is evident, prelTad the people fo 
far v^iih the weight of royal prerogative (v/hich is in no¬ 
thing fo much cxercifed as hi the foie, fovereign, and ar¬ 
bitrary adminiftration of jufticc, wh’ch made the people cry 
out fo rnuch for the n-ftitution of Edward’s laws], by which 
fomc courts of jufticc were cftabliftied, all things being 
then dontf,.judged, and ordered by the will of the (bve- 
reign, as well in civil as in criminal caufes. But it is more 
api^^rcnt in Henry the Second’s time this great court of the 
king was cftabliftied; for Gcrvafius 'I'ilburjciifis, who dedi¬ 
cated certain Dialc^giics of the Obltj^uatlon of the Exchequer 
t(» Henry the Second, hath thele words, as mr* Lambert rc- 
nicmb jrcth: licetJiatutafcaccarii infrin^e^e veh quavis 

temerkrtte refijlere ; habet hoc enim quiddam commune cum 
ipfa domini regis curia in qua ipfc in propria perfona jura 
dick-, b'c. And of what pourt can this'be intended, 
ot!li?r than of this*great court, *I cannot imagine; it being 
his royal 'feat of jufticc appropriate to his perfon. And 
in the time of the faid klilg //. 2. GLinviiy in his preface, 
doth plainly deicribc this c*ourt. Having fpoken of the cuf- 
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• tomary laws, he adilcththus: ^uocl laudabilius eji^ talium vt^ 
rorum (licet fuhd^torinn} ^cx nojhr non dedignatur conftUe^ 
jgttos tnornm gravitate^ peritiA juris et regni conjuetudinibuij 
fu^ jhpientiie et eloquent:a-t"^efyogativay aliis novitpracellere-, 
et ad cau^s uudionle jvJlltlA ^ecidendas et lites dirtmendas, 
nuncfe%ef ius^ nunc mitius agendoy proiitviderintexpedire^ipjis 
r.r:im a- '{-^mcntis^ coiifperit cum rationeprompti^Jimos'y which 
caniiot he intciuleu of any court bwt this; for the courts of 
the coiiuTioii law cannot Hack or llrengthen the reins of 
juilicc, but are tied to a Hri<?l« performance of law by their 
o.ith. To defeend down to* Edward i. the Englilh law¬ 
giver an*! lettler of*that free charter, in what place ortcourt 
do we conceive tlfat juft king called his judges and officers 
to that great account, and fet diofe heavy fines upon them, 
and removed them, (Jo that he left only one great judge 
remaining unfenfenced as a man of integri?y ? And in the 
eighteenth year of his reign an aiSl of parliament was 
made, that the chancellor and jufticcs of the bench fhould 


follow tlie king v^iercfoevcr he went, to the end he might 
always have at hanJMc.irned anef able men to advifc 
him in fuch cafes as he admitted to his hearing: and iR^hat 
was this buf cora/n J’ege et concilio t I will not laf'our much 
1.1 Ediv, the times being unfit to make ’a precedent. 
h<’c Edw. 3.’s lime is plentiful of app.^rent matter, de- 
tlaving the cftablifiving tliis court j for by the fta^ute 
15.. E. ?. c. 4. and 2. E. 3. r. 31. it is prohibited, 
that no ir.an fhall be pdt t« anfwer befoVe the king or his 
eouncil x-iithout prefentment before his jufticcs'due pro- 
cef;, matte? of 1 ecord, brn''jit original,'according to the 


antient lawsby which it is plain, 
pjt to anrwc;- befc'ie the king and his 


that men were then 
couryil without fuch 


lawful pi ccefs; whicbjiircly was the apprehenfien of the 

C 

bod/ by pu fuivanfi, and lb detaining him fioni.‘‘anfwer f<»r 
the fame before the king : And E. 3. the king received 
the comf.bunt of Elizabeth, wife of Nicholas Sfudlcv, and 
thereupon caufcd.James Studiey to appear befopclus cfian- 
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cdlor, treafiirer, juft ices, and other fages, aflembled In la PART l» 

^hambre de ejiioks pris de la receipt at Wellminfter, 

being the place whei'S' the court is now kept. So that it 

is apparent that thefe ftatutes did not cxtin^uilh^the power 

of the court, but the abufe of apprehending mens' per-, 

fons to anfwer fuggeftions; not utiljkc to procefs of good 

behaviour which ift’ueth out of the crown-office, where 

the articles upon whicl! it is granted reft in fecret; the 

accufed party beiijg never called to* anfwer, or given to - 

underftand for what reafon*the procefs iiluetli j and many 

times he lieth in prifon for \vant of fureties tiir*he waftetl^ 

his ^^?’hole efthte: as great a grief in our age as the other was 

m the reign of E. 3*,; and, as I have formerly declared, the 

writ of privy fcal is to that purpofe an original W'rit. 

And I muft^not omit th^ declaration,of the three co- 
rams in the twenty-cigJjtb ftatute of IJen. 5. where coram 
nobis /t conjilio is refolved to be coram rege in camera^ 
which hath been fo often affirmed by the reverend judge 
fir Edward Coke. , * 

In the time of R. 2. it appearcth, that this court coji- 
tiniied the wonted profecution ; for by the ftat. 27, R. 2. 
c. 6. the0chancellor hath power alone^ by his diferetion, 
to award damages againft any perfon that fhould m^c 
any untrup fug^eftioji againft any other before tiie king 
and his council, and had not power to aflefs damage before 
that a£f; foi; that if they had pot, the king and his 
council ,have no power at this time: but we know that 
our royal klng^gave 30C0I# damages to the;countefs of 
Exeter fop a flander, and that moft juftly. And the law 
of R, 2. did only give power to the chancellor alone, that 
the grieved pm'ty might havQ the more fpnedy relief from 
cn§ than ftpm m:fny: by which, it may be noted, the com¬ 
mons feemed to give allowance to this kind of ^rofccu- 
tion, although they had iA thofe ill-goverr/ed timeg oppofed 
th^ very* writs now ufed* in this court called quibuplam 
certis de caufis^ both in i. R, 2. and 13. yet the king llill 



H 

PART If 


A TREATISE OF THE COURT Of STAR CHAMBER. 

« 

upheld his regaliyr, fovercignty, and prerogative of judi* 
cature. ' t 

Henry 4. obtaining by a popular applaufe the crown 
oflEnglan^, the people thought it a fit time to deprefs the 
, kingly au^orify ; and therefore in the parliament 4. H. 4. 
the commons complaiijed that they were unquieted by 
the writs of fubpoena and letters of privy feal, and prayed 
that the party accufed might fte received to traverfe 
fuch furmifes, and to try them by jn inqueftj which 
if they found for him, they iiTight give damages ^^ith re¬ 
gard of his flander^and coftsj and that the accufer might 
make fine and ranfom, and fuffer impriibnment. The wife 
king, knowing how far it trenched to his royal preroga¬ 
tive, anfwxred, that he would give order to his elEcers to 
ftay the frequctv:y of thofe «vrits; but qot yet fo that 
they could not'fend for them in cafes nccefiary, as formerly 
had been ufed j for if that courfc could have been re- 

I 

ftrained, the common laws had, by the abufe of office/s, and 
corruption of flierifis and jurors, before this time been ut¬ 
terly quafhed and overthrown, or elfe the CommQnwcalth 
utterly ruinntnl: for when a corrupt juiy had given an 
injurious verdiu% if there had been no remedy ^ut to at¬ 
tain them by another ^ry, the wronged party would have 
had fmall remedy, as it is manifefted by common e:^pe- 
rience, no jury having for many years attainted a former. 
As al(o at this day in the Principality of V^ales, if a man 
of good alljancc h-ivc a caufe to be tried, although many 
fharp laws, have becji mado for favourable panels, yet it 
is impofliblc to have a jury which will find againft 
him, be the caufc ne\xr fo plain: or if arraigned for mur¬ 
der he fliall Wdly be convifted, although*the fear of cu- 
niihmgnt of this court c^frricth fomc awful ir^rpe«9;,Oi/er 
th$m.. Good rcafon then had th^ kings of this land not 
to be iiitrcatcd* to part with th's jewel, although* it hath 
been fought in all times of acfvantagc. ' 

To go forward, the noble king H. 5. did, beforohim 

fmd his council, determine a caufc between Williem 

» • 

Goddard 
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Goddard and his wife, plaintiffs, againft Hugh Stranlcy^ 
for the tithes of the manor ,Df Seiiix and St. Lawrence, 
in the ifle of Tj^ianct, in the county of Kent; for the 
hearing whereof he fe^ueftcred the profits untiLthe right 
were tried, as well for the avoiding of th^ breach of the 
peace, as wafte to be committed during the controveriy. 

But ‘in the reign of //. 6.^the judgments were fre¬ 
quent in the courtq for Danvers was there purged of 
the razure of a record by thefe ^vords, in camera Jiellatd 
confilio regisy and he ^'liicS did raze it fentenced for 
the* fame. And Ralph iord Cromwell was attempted to 
be flain i>y one Talboys, and a inflltitude of others, lit- 
ting in council in the Star Chamber at Weftminlbcr; 
and in 31. H. t. the fame Ralph lord Cromwell was 
there acquitted for accufatiou of fufpicion of treafon 
made againft him by one Colfony a prie^. And myfclf have 
hqd in my cuftody a fubpeena^ bearing tejle>^i\ H. 6.’s tinfe, 
Sircdled to the conftable of Dover caftle, to caufe a portf- 
maii to appear before the king an^ his council at Welt- 
miiiftcrj which I delivered to the lord chan- 

‘cellor Egerton^ who caufed it to be delivered to the pro- 
cefs-jfnaker of this court, commanding him to make all 
J'uhpaenas againft portfmen in that form, which evyr fmee 
^ hath been J?erformed accordingly. 

And after H, 6.’s fucceflbr, being E. 4. being alliftcd 
with his counpil, heard the caufe of majler and poor brethren 
of the hofpital of St, Leonard’s in York againft fir Hugh 
Hajiings Jf^ormerdel^ and Others^ for a tjirave of corn of 
every ploughland in Yorkfliire, CumberIand,WeftmoreLind, 
and L.incaihire; for the which they, being very poor, were 
not able ;•« fue at the copimon law j of rather, for that 
I ^the fuit3 wouTd have been infini'te. And another like was 
heartf* before die Jting and his council for the abbot of 
Bury St. Edtnund^s againft one Trifiram and others of 
that town, for turbulbnt eledtion of the aldermen, where 
.they htid no corporation nor head but the abbot: and it 

'^ippear- 
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|ART I. •gppeareth by tlie report of Hujfey^ Ch. Juji, i. H. y. that 
4. fat in the Star C 5 haniber^n conference with his lords, . 
and took their oaths for execution of difers laws, which, 
as he fa\tli, he^faw when he was atfiorncy to king E. 4. 

although 7 ?. 3. reigned but a fiiort time, yet it 
appeareth in our Ycar-bopks that he fat twice iq perfon 
in the Star Chamber i the one time to hear the caufe of 
the SpaniHi merchant j and the other, to. be rcfolved by 
the judges of three queftipns^ which he there pro¬ 
pounded unto them. But the Englifh Solomon,. //.* 7. 
as well before the flat. 3. H. •/.*!. as long after, kept it 
as an cftablilhed coiyrt of fettled juftico, and ^there in 
pcifon hlmfclf deliberated of great matters; as of the m- 
lerconrfe of Burgundy, the marriage of prince Arthur, 
and the like: and nviny Caufes c^cerning tlt|fs of land 
were there detcrmi«cd, poflclTion orderly eftablilhed upon 
flfcwiiig their evidence, and fecurlty always taken for keep¬ 
ing the peace : and about the tenth, eleventh and twelfth 
years of that king thcle cafes were more often heard before 
fnc prcfident of the council than before the chancellor, trea- 
furcr, or privy fc.il; whereby it is moft manifeft, by the fubfe- 
quent as by the precedent pradlicc, that the court thSn fat 
not byj/irtue of that ftatule, the prefident of that council 
not being mentioned therein, but fat as they antiently had 
done, and by as antient, if not more antient, authority 
than any court in Wcftininijer-hall. , • 

For the enfuing times of the reign of H. 8. ii. 6< 
queen Mary, aii^ queen Elizabcthj there is no/ 4 cubt of the 
cxirtence of this court, nor of t^ie great ufe the ftat^ made 
thereof. 'I'he firtt began with Emyfm's fall, who was firft 
blafted in this cofnt; and the lafj ended with the late re- 
^jiowncd earl of EJfcx^ whtf received from thdice the over-^ 
ture of his'ruin. * , 

7 'hus I have, as,I conceive, made the antiquity of idiis 
court moft plainly appear in all ages by authority asi well 
as reafons; fo -that no man can doubt but that it is an, 
ordinary court ^JudicatHiC* 


Thx 
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, V. OF THE DIGNITY’OF THl's COURT, 
v- 

Order requireth that T,ftiould now fpeak of thc*dif- 
nity of this court; of which to treat as I ‘ougi^t, 1 fhall 
want the pen of a ready writer, depth of judgment, and 
the fluent words of a good orator. But yet this I dare (ay, 
that fince the great Rorhan fenate, fo famous to all ages 
and nations, as that.they might be called jure mirum orbisy 
there hath no court come lb near them in ftate, honour, 
and judicature, as this', the judges of this court being 
furely'in hon6ur ftate and majefty, learning undefftanding 
juftice j)iety and mercy,, equal, and in many exceeding 
the Roman fenate, by fo much, by how much Chriftian 
knowledge exeyedeth human learning: ^ and furely the 
.caufes there handled were of the fame nature with thofe 

that ,are handled in this court, N 

Le'^ me give an example for one : Statius OppianUuSy 
a rich citizen of Rome, was accufed by Julus Cluentiusy 
his kinfman, for many murders, and poifoning of many of 
his allies, by whofe death he gained a mafs of wealth; 
and fo fai’the caiife was profecuted, as that Quentins ob> 
tained a judgment againft him. Oppiankus had no way po 
efcape this punilfhment but to accufe Aldus Cluentius 
before the fenate to have obtained the judgment by cor¬ 
ruption. The* ftate of the infornnation againft CluentiuSy 
repeated by Cicero who made his defence, wa^, corrupijje 
dicitur Aulus Cltientius judichtn^ pecunid ^ud Sttstium Oppi^ 
anicum inKicentem injujle condemnaret. 

Let me parallel this with one in our time. Sir An^ 
thony AJhUy was accufed for murder. His accufers pro- 
feduted him by indidlment at'the common law: Jie fled 
to this court to ftop>,^e current of their malice; >and 
he compl^uned that divers* perfbns, fome *out ofj malice, 
fome out’of covetoufnefs, and fome to relieve theijr nc- 
ceiftties, h^ confpired together lalfely and unjuftly to ac- 
t VoL, II. ; • C . ^ 
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cufe him of this fa(St, to beg his eftate of his majefty to 
themfdves; andf^hcreuppn obtained a ftay of the profccu- 
tion againft him) and proved his.^ accufation againft fir 
^unes Cretan and others; whereby his innoccncy and 
their falfdhood, by the wifdom of this high court, was dift 
covered, and his life and eftate prote<^ed by this high and 
fovereign juftice. * * • 

Only thefe differences I obferve: That in that po¬ 
pular ftatc an appeal was allowed to Oppumteus, after 
he was convided of thofe hqrriblc crimes, which would 
never have been allowed .in our ftatc of monarchy; 
for if yir AnthonyJfljley had ftayed his complaint ^11 his 
trial had been pafled, and judgment had been given, upon 
the falfe accufation of thefe confpirators, fuch reverence is 
given to a judgmenjt at law, that this court would riot 
have examined Vh ether it bb obtained by corruption or 
confpiracyj,,*)ut by reafon of the imminent peril did, In 
this cafe, (which is rarely doiie) ftay the proceedings'upon 
the indiftment till the cafe In this court were heard and 
determined: an happy juftice to a gentleman, who other- 
wife had afliircdly periftied, and his eftate had been utterly 
ruinated. ' 

Another diftcrence is, that the appealer in the one 
'W;is the apparent delinquent, in ours thcpa«'tyoppreffed; and 
their appeal was to delay juftice, and ours was to prUtedt 
innoccncy; fo that in tlie event w'c far exceeded them. 

The laft difference *is this: That our ftatc hath 
‘always wanted a Cicero ox Hortenfius to mzikez defence 
for fuch as'are here accufod. But there cannot be denied 
that there is no bar of pleading which yieldeth fo large a 
fcopc to cxercife a good orator, as that jpurt; the ufual 
fubjedl being the defence of honour andfchonefty. But the 
grave 'chancellor Eilefinere^ affeiSblng matter rathlfcr than af- 
te£lati6n of words, tied the fai^e^to laconical brevity; an 
honour* to the court of juftice, to be fwayed^ rather by 
ponderous reafons than fluent and deceitful fpeeches. 

Let 
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•I^ET me afcend a little higher, to deliver my opinion with¬ 
out offence, That the judgment^ given by great counfel 
this court is) bcin^ without doubt replete with jufticc, 

, are cf greater terror and amazement to offenders^ than more 
fevere punifliment given by any inferior judges;' which I 
fuppofe is fignified in the Cjofpcl, where it is laid, that he 
who calleth his brother Raca jhatl be in danger of the 
council. And the fame .is exceedingly manifclled in the 
judgments of this court; for whenas the leverity of the 
law was executed fipon thej^c which in duels and finglc 
combats'flew one another, and divers did juflly receive 
the prjins as wilful murderers for fuch attempts 

ija cold blood, and upon premeditation and appointment; 
yet did the fame little good to ffay the raging of the pefti- 
lei Ice in this Commonwealth, whcrjjby many noble and 
brave fpirits hav'c been takdn from their country before 
their due time; until this court by fharp, griyje, and aw¬ 
ful fe.itences, called in former times in the records of this 
court fulminanUs^ applied a fovereign* remedy to thiu 
fpreading malady, by which in fhort time that plagur* is 
utterly extinguiflicd in this kingdom. 

And fo likewife the grave archbiftiops and bifhops, 
finding the’htrcfy of the EraJliUs to creep into this kingdom, 
held it the fureft way for fuppreffion to bring it to this bar 
whe.'e the bifhop of Winchefter’s confutation, London*s 
fharp reprehenfion, the archbifhop’s wholefome difcipline, to- 
, gethcr with the grave j udicial medicines, flopped the current 
of thofe flowing iftreams which would have been like to have 
brought an inundation upon Ch/ift’s church and people. 

^ It is not the laft honour and dignity to this court, that 
the fentcnces and judgments of the fame arc not the opinions 
of one private pcrfqU) but the judgments of many noble, wife, 
ancJ learned men joined together; lb that it is a tropic 
^ rule for affurance of truth, Jimd pluribus et fapientibiss vi~ 
* detur\ and* therefore latter,times have yielded foifle dan¬ 
gerous precedents, when the ftatc of the caufe complained 
of td the court had been by the lord chancellor referred 

J m 
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PART I. to fome one man, making himfelf judge of the whcde 
caufe, which n€ man alone ought to be judge of, no not 
the chancellor himfelf. It is tru^, that in former timfes 
oaufes were ufually referred to judges and divers of the 
prcfencc' to,.end and determine by confent of parties if 
they could, or otherwife to certify to the court. But the 
orders have been of la\e times drawn up, that as the com* 
mittec certify-^ it is ordered that it Jhall fo be \ fo that 
no fpecial matter is ever left to the judgment of the court: 
an infufFcrable indignity to that great court, worthy to be 
redreffed by him that fitteth*at the ftern \ for by tlfat means 
the griiat integrity of this court, which is, fo univerfally 
applauded, it befng impoffible to be corrupted by rcafon tlie 
judges are fo many, is utterly deluded; and one man, by 
this device, is made, judge of the whole caufe, which is 
moft prejudicial. The comhiittee for thd molt part being 
ajudgeof Anc inferior courts, doth willingly leflen the 
growth of this high court, as being defirous to uphold his 
own proper jurifdiclion. 

•But let me be conceived, that fh fome cafes the king’s 
counfel or the judges are properly and folely to judgey that 
is, when dtmurrer or pica is put into the court by a de¬ 
fendant to the form or to the matter of the bill which being 

• rhatter of law hath ever been referred to their judgment;, 
except the plea and the demurrer be to the jurifdi'ftion 
of the court, then it is moll fit to be decided in open 
court. So likewife, if one defendant* anfwer interroga- 

• tories infuifficiently, or in any cafe which tendeth not to 
the determination of the •aufe, the judges and the king’s 
counfei are folely to judge; and it behoveth the court to 
give credited countenance to their judgment; their labour 
is only ex oj^cicy without fScs or rewarc|s. 

But left th^ former ufual ’ references' ^of deter* 
mining of caufes by judges ^ould millead the enfuing 
times, det it be obferved, that ,thefe ufual references were 
when this court held plea of matters of intereft betwixt 
party and party, where ithc one party was too mighty, or 

e'ife 
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clfe poor and not able to fue; or one or both popular, and 
(p iubjc£l; to raife a fa6i:ion, dhd fometimes' a tumult 
or an uproar; in whtch cafes references of determina¬ 
tion were very neceflary. JBut in crimes fit to ^be fhade 
examples, the Commonwealth hath an intefeft, which is 
the great fubjeft of this court; in^hich cafes the former 
precedents will give no warrant to make the like references. 

But this tetter, which hath almoft fpread itfelf over 
the face of this ^cat court, hath jnade me digrefs a 
little: ^ will return to anotifer manifeftation of the dignity 
of the court; which is^ that*the proceedings thereof arc 
tarn ihnto pedf^ without precipitation, in giving tiilfe to the 
defendant to defend or excufe himfelf, both in producing 
the teftimony and in making defence at the bar; and that it 
taketh hold in^judgment only of direct proofs, fpeaking 
circumftances, or mor<? than probable prefrimptions; and 
thefe pot fingle but double, which caufeth judgment 
thereqf to be efteemed worthily, like the laws of the 
Medcs and Pcrfians, irrevocable, Befides, the reafons of 
the fcntcnce being fuccindly colledfed and knit together, 
ancf fagely delivered by grave, learned, and noble perfonages, 
whofe \fffy countenances add weight to their words, and 
tying themfelves to certain and not to conje£lural proofe, I 
have known mahy offenders, though judged to fevere pu5 
ni^ment, have with alacrity fubmitted themfelves, and 
with cheerfulijefs^ undergone it. And not long fince, in 
the cafe of one Scarlet^ of ShreJ>/hire<, againft divers perfons 
for embezzling,of the evidences of his brother newly flain, 
all the parts of the caufe were to fifted by the wifdom of the 
court, that one of the offenders being at the bar was (b 
well contented* with the juftice of the fentence, that he wil¬ 
lingly fubipitted4)imfelf thereunto;* affirming, that though 
the faft were done with fuch fecrecyras he thou^t could 
4not be difeovered, yef the lords in theif ienten& did ib 
by circumftances track them truly, as if they Ifad looked 
ugon thern, Where 1 cannot omit to txtol ftiat worthy 
courfe of binding the delinquent to appear at the hearing 
• C 3 ' of 
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PART of the matter, ify,c matter be confcfTccl, or any vehement 
lufpicions appear againft him ; at which time, although his 
counfel be heard, yet is he allowed to apply any thing by 
them omi^-ted, or move comptiffion by Ins fubmilfion or 
t penitence, whVh feldom goeth from that bar unrewarded j 
and there he receivetb fctisfattion of the juft*proceedings 
againft him, and the compundlio(j many times of his fmj 
and the world and people that fee him arc much moved 
then to hatred of his* oflancej ^nd terrified by his example 
of punilhment, as it is prynoimced, he there fianding 
before their eyes » yea, the court is oftcntiipcs movpd to 
become fiiitors to*the king for mercy, he having comniitjcd 
unto them his jufticc, lefcrving his mercy unto himfelf^ 
which perliaps they would not do, if a lpe*liacle of forroVv 
did not Hand before tliem. » , • 

Let this tjpfn fuffice for the dignity of the court, that 
in tltc fam^f it mateketh with the higheft that evcr*'was 
in the world; in juftice, it is, and hath been eve/, free 
froiji the fufpicion of injury and contiption; in the execu¬ 
tion of juft ice, it is the true fervant of the Comirnon- 
wcalthj aiul whatfoever it takes in hand-to reform, it 
bringeth to perfet^fion. And therefore it is. well called 
^L^fola Reipublica^ the difcipline wherepf doth not only 
enter all the other courts of juflice and minifters tlierCot^ 
but all the fubjci^ls of the kiiigdoni. 


VI. OF THE JUDGES OF THIS COURT. 

It followcth that I {Jiould*, in the next/ilace, fpeak of the 
prefenoe of this court; that is, the judges thcreofjthc gleat 
fenatorfi of this ftatc. And becauS; I have already glanced 
upon this que^ion. Whether Jthe treafurcr, chancellor, 
or privy feal, or any of them, be the only judges of this 
cp^rt) and all the reft but aftiftants ? yet thofe judges c^> 
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not proceed without they call their afliftants} for then it 
error, as the cafe of 8, H,y. c. ij. It is fit that 
I leave it charged, thatrthc court, after the making of that 
fiatute, did ufually detenninp caufes when neither treafiiror, 
chancellor, nor privy feaj were prefent; but fijmetimes the 
prefidcnt of the council alone, and fonictimes aflifted by 
others of the council, above forty times in the 12, and 13, 
of//. 7. And foinetimcS, when neither the treafurer, pre- 
fident, chancellor, npr privy feal were .prcfejit, other lords 
of the ctjuncil fat for the dctcfmining caufes; which proveth 
that they arc all judges of the iourt. And yet I fliall here • 
ajTter Ihew, tlfat the lord chancellor or ‘lord kcc^r, (for 
their places, by adf of parliament, are all one) hath divers 
privileges of fovereignty belonging unto him, as the fu- 
preme judge ^ that courtj which fiirely doth belong in 
his abfence to him whfeh holdeth the fupreme place in 
that jcsuncil. 

Bun’ firft, by reafon that the appearance of every 
party is faid to be ^Qra?n rege et concilioy it is fit that it 
be ^fhewed what that council is before whom that ap¬ 
pearance is to.be made j for in the antient laws of England 
we read 6fthree councils} common council, con¬ 
cilium^ et privatum concilium. For the firft, in all our writs 
founded upon any ancient ftatutc law, the writ heginneth, 
Cumper commune concilium regni nojlriprovifum 5/?,by which 
it plainly appeareth that commujjfe Concilium is the aflembly 
of the Idtds fpiritual and temporal and the cpmmons of 
parliament} and there is mlbgnum concilium yinglia. It 
appears b^^ the ftatutc of 37. E, 3. r. 18. that falfc in^ 
formers fhall be brought before the chancellor, treafurer, 
^nd great couneiji to find furity to endure pcenam talionisy 
their fifggcftions were falfe. And a}l the ftatutc made 
jifter that a<ft of 37. *i5.^ 3. as well of jR. 2, of com¬ 
plaints before the council c^l the king, as of 13. M- 4. r* 7«.. 
for* certi^ing riot to the king and his council, which is the 
t;ourt of Star Chamjper, afterwards by exprefs luoie called 
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PART J. the king’s council in the Star Chamber, 19. H. 7. c, 18. in 
the flat. 33. H. c. i.^for falPj tokens, 4. ct 5. Phr, et 
Afar, for fccret contiafting with yoftng maidens, and divers 
fdbfdquej^t afts of parliament* 'I'he third, which is pri- 
^ vatum concilitim, or the council of ftate mentioned in the 
of Eliz. it hjitl^been quellioned whqjhcr it were 
all one with the great council. ^ Surely there is none of 
the privy council but is alfo of the great council; but 
tliere arc fome of the gjeat .council which are not of the 
privy council. Mr. Lambert remembereth an ansient re¬ 
cord in £. i.’s tjinic, that//tv;ry lord Bcampnd.^ for, fome 
unreverend fpecthes to the king, was commanded out cf 
the council-houfc; it is laid he was jnratus de magm ‘th¬ 
ereto concilia regis ; which implicth fome kind of dif¬ 
ference between privatum et magnum concilium. And I 
well remen^tr I was of counfel in a caufc w'hcre the bill 
prayed preJeefs againft the defendant to appear beforfe the 
king and his privy council j to which a demurrer was put 
in.‘ The fame being referred to a jlidgc, fir Thomas Co¬ 
ventry^ then of counfel with the defendant, defelided the 
demurrer;‘and the fame was overruled againd me, as not 
being the proper return of the procefs in this court. Now, 

-■ that every peer of the realm which is a lord of the parlia-. 
ment is de magna concilia^ it appeareth partly by the writ 
by which they are called to the dignity, wherein is con¬ 
tained' that the king defirc’lh their conference circa ardua 
krgotia re^i concilium fuum impenfare, but efpecially for 
that they have ufed to fit ahd give their judgments in this 
high court as judges in the liime, and that moft ufually 
Mild commonly until about the 30, Eliz,: «nd myfelf have 
heard a great lord, yet living, claim IHs right of fitting 
there fn open court j to whom tlic (ord chancellof Ellefmere 
gave tins anfwer, that he knew not whether it were his . 
mafter’k pleafure tliat that queftion fliould be determined 
that da^j but fome odier of the prefence maintained ijifly 
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tfie baron’s right; which fecmetb to be agreeable with 
^ufticc; for it is undoubted that 'Henry eUrl of Lincoln and 
the lord Grey^ and divers others which were not of the 
council of ftate, were prefect, and fat and gave |udgmcftt 
when mr. Davlfon v/as fentenccd. And how they were 
competent judges unfworn, if notJjy their native right, I 
cannot underftand; for furely the calling of them in that 
call* vras not made legitimate by any a£t of parliament; 
neither without thpir right were they more apt to be 
judges {ban any other inferibr perfon in the kingdom ; and 
yet I doubt not but that it relleth in the king’s plcafure to 
reftrdin any Inan from that table, as w^ll as he ftiay any 
of his council from the board. 

, But not to digrefs from the matter, and to proceed with 
the judges of tjj^is court in order, there is no doubt but that 
the lord chancellor, or the lord keeper of tln^ great feal, is 
the fupreme judge and diredlor of this high CcJjrt; and to 
manifpft the fame, there are many fundry badges of honour 
and privileges of pre-eminence as belonging and iifci- 
dent to that high place. But left I fliould be too tedious, I 
fliafl only obferve their ceremonies and rites of honour 
every day remarkable in this place, and three denotations 
of his priority of place in the manner of public heari^ 
caijfes in the cdUrt, and five eflential parts of fovereignty* 
or judicature of the court. 

The firft ceremony is, that al^ the great dukes, raar- 
quilTcs, parls, barons, and council of ftate of the king¬ 
dom, attend the hour and ,occafion of this great lord’s 
going to, fit in ftie high court; a great motive to 
him of vigilance, and that which maketh his floth or neg¬ 
lect fubje<ft to -the more cenfpre. It is therefore worthy 
of obfervalpon df that memorable lord Ellefmere^ that 
in twenty years ferviqp he never caufed the lords which 
attended that court to ftay paft their wontyd hour,*but for 
the molH part came into *the inner chamber lon^ before 
th^, andh beftowed his time in giving orders for matters 
9f courfc to the clerkS} which was a great eale and ex* 
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FART pedition to the and very beneficial to the clerks 

which attended him amf thofe few times he was abf^mt 

cnufci agritiidinh he always gavef‘'*fufHcicnt notice, left 

thev ftioidd attend him. « 

« 'ruH next ceremony is, that his enfigns of honour, his 

niacc and feal, are carried before him in the court j and fo 

is no other lord's of that prefence} yea and his fervants 

have the favour to attend him within the court, though 

many young noblemen are compelled many times to feek 

their places elfewhcrc. o 

'I'liE laft great, ceremony of honour is, that whereas any 

other lord of the prefence fpeaketh not in that court unlelg 

his head be uncovered, the lord chancellor or lord keeper, 

fpeaketh always with his head covered, as a perfon to. 

whom all the others bear a kinji of refpedt or reverence. 

' Th K note^f fuperiority obfervable in the form of hearing 

of caufes aiC-, firft, that he calleth or dircefteth the counfcllors 

vi'hich fltall fpeak at the bar; which hitherto was with much 

mope I'olemnity j for that the lord chancellor, being careful 

that the court fhould not he troubled either with fillv or 

« 

Ignorant barrifters, or fuch as were idle and full of words, 
and not careful of the truth of their informations, partly 
the end that the worthieft men of that jirofeffioii fliould 
be known to t'le prefence, and partly tliat their caufes. by 
their induftry Iliould be made perfpicuous, did upon the 
admitting of the fuit^ add tihe appearance of the party de- 
tendant^ appoint fuch as fliould be of counfel, beiiig men of 
fipcerity aiid experience j vwh^ch alTurcdly was a great mean 
for the difeovgry of truth in many caufes ^ a grave lawyer 
holding it a part of his duty, ut ft qttaretiir T^erum non rnfei- 
£tu%‘. But latter times, have'father intro 4 ucqd favourites or 
kinfintfn fubje 61 »for the judge*s favour j an ej ror fuVely 
In grerfe men, and n fcapdal to/o*high a feat of honour, 
where the fufpicion of any inclination to partiality fhould 
be avoided as a diftionour to the majefty thereof, and any 
COiUftonance to unwofthinefs a badge of infirmity. 
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I REMEMBER that I havc obfcrycd that grave chancellor 
\Wio*in I fo often mention, but never without honour ami 
reverence to his name and memory, when out of fomg rcr 
fpeft he hath called tohear a man which he f:iv.9urefl, to ftir 
hiinfclf often upon his feat as in fome jierplexity, for fear 
of fomc erroi* the fpeaker fhould'^cornmit in his fpcech, 
fuppofing that his favour Shewed publicly to an undeferv - 
ing man, was a blemifh to his judgement; as, on the other 
fide, he gloried in nothing n«)re than to give public grace 
to men cither of note, merit, »or to towardly and hopeful 
young»men in<heir indullrious inccptioniT. “• 

*The fecond public note of the lord chancellor or lord 
keeper’s fupcriorlty in this court is, that upon all motions 
made in court which arc not in point .of fentence of fomc 
caufc, he is the mouth ttf the court to give^thc rule or 
order, ^nd this part requireth not only an excellent appre- 
henfion to conceive what is moved, but perfed experience 
in the courfe of that court, and an able judgement to apply 
the particular cafe to tlic ufual courfe} as alfo this Is tKat 
which trieth the integrity of his uprightnefs in carrying 
the balange even; and if in any of thefe that ‘great lord 
ihall be defe£tlyc, the execution of this part of his place 
will fuddenly dilboyer him j for his apprchenfion, his only 
help* is, that the counfel perform their duty in a punc^ 
tual and brief manner, preffing their motions to the point 
which thej^ require, as they ought to do j for if they wan¬ 
der into vain circumlocutions or iterations, that grave 
judge will tie them to a point*which maketh the refolu- 
tion not difficult; or if it be, he ufeth the judges prefent, 
whofe opinion hp ufually afleeth in any difficult queftion 
jn [aw, for his exptrience is quickly gained, in any of that 
great capaifeity willing to follow former times. Buttf any 
, in that place be of the*nund of the Lacejiemonia 1 is> to 
hind himfiiflf to walk in the dark without light, hefiring 
rath|r to rr^ak? than to follovy precedents, he may happily*- 
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(hew much wit and learning, but fhall hardly give fa- 
tisfa(flion to the fuitor,^ when by fuch innovations ..th-J 
counfel can never tell how to advrtc the client; but until 
expffrieijcc be gained, yea and continually for his eafe, 
thofc things \Vhich belong to the ordinary courfe arc ufually 
referred to the clerks of the court who ftand by him; his . 
judgment and uprightnefs mult ever be brought with him, 
and ever accompany him as cahiius infeparabiles\ for as 
the firft maketh hiijifelf honoured and[ the Commonv/calth 
blelTed, fo dotli the other crt.'folifh his feat upon cpth, en- 
fleareth his memory to all ptofterity, and prepareth a throne 
for hin. in eternity. But if this great jvidgc fhall 'fwerve 
111 cither of thefe, from that which is right and julf, 
the roll: of the prcfencc may diflent from him, and the rule 
of the major part muft be the order. 

The third find lall note of hisfuperiority is, that according 
to his ownAJiferetion he commandeth the attendanc,c of the 
judges in that court; for although the chief judges do moll 
ufually attend this court (being an honour unto them), yet 
niay the lord chancellor command any other judge at his 
plcafure to lit there; and that is ufual, when tliat the'eaufe 
in quellioh is either in refped of the vicinity, circuit, trial 
had before him, or fome reference made unto him, better 
icnown to fome judge than to any otiier. So likewife 
he dotli refer all matters in law, pleas or demurrers or 
otherwife, wherein for the moll part he diftributes to 
every judge in his circuft the caufes which arife in thofe 
* parts, unfefs for their eafe he referreth them to the king’s 
counfel, which in man/cafes is very neceflary; and he 
doth many times require the prefence either of the judges ■ 
or fome other of the lords to accompany him, when 
he giveth order at times not ufual foe the fitting of the 
couft, whofe prefence is rather for fplendor alid magnifi¬ 
cence, or to. prevent fufpicion ^ unequal juftiqe, which, 
comnlronly is feared in private orders, and prevented by 
fuch judicial witnefles, than any other nccefiity, l^imfelf 
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giving the rule; which pains was often taken by the lord 
chancellor Ellcfrnere in the afternoons of filting-days, to the 
^re*at relief of the fultor^ whofe greateftburdien in this court 
is difficulty of hearing and difpatch; for I dare fay, if the 
lords ftiould fit everyday, as they did in H. y. and H. 8.’s 
times, and handle caufes of that nature they then did, no 
court of this kingdom would be fo^cp/eniflied with caufes; 
fo confident the people ai<e of equality and juftice there. 

But to come to the pre-eminence of this -great lord in 
the cflential parts ofjudicaturt: tl^e firft whereof is, that 
the dirclftion of every caufc, .for the manner of the pro- 
fecutipn untojthe hearing, and the appoiMting of tlje hear¬ 
ing, belongeth unto his place; fo that as Tie hath power to 
difpcnfe with the perfonal appearance of any man, or the 
continual attendance which every ipati is tied unto in 
this court, wit^liOLlt he be Admitted to attend by another, 
out of grace and favour, fo hath he alfo the power to ex¬ 
pedite or give refpitc to caufes, according to bis *dire£lion: 
the party grieved may fly to move in open court, where, if 
there be no caufe, he Khali have a reformation. And it is 
to be dbferved, that whatfoever the clerk of the court 
now doth as belonging to his office in the prdfecution of 
caufes, tlic fame is merely the office of this great lord, 
and in former times wholly performed by the court j 1 • 
medn the lord chancellor, prefident of the council, or any 
other great lord in their ftead. But the caufes of equity 
in chancery growing many, and other employments of 
fpecial fervice preffing the principal officers, the clerk of 
the court, hath of latter times been trufted v*ith the di- 
reftion of thefe things of courfc; where if the fuitor be 
wronged, he pfipcipally feeketh redrefs from the lord chan¬ 
cellor or lord kee^r’s power to appoint the time for hear¬ 
ing* of eV.cry caufe j a matter for which he hath* great 
fuit made unto him; wAich maketh his juftjee mucA more 
eminent, Jlf die fame be earned with ihdifferency: for if 
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he appoint a cafe to be heard, and then difplacc the 
lame again, an^ prefer another, he doth utterly undo 
the Alitor, wlio travellctfi to attend his caui'e, retains his 
counfel, and perhaps is never ablc^to do it again; and it 
pcrplexafh the counfel winch attend the bar, that they 
, know not in’what cal’e to appear thcnifelvcs. Great care 
therelore ought to be t^jken to fet down fuch.caufcs as are 
lifting for the dignity dl the court} and that after fuch 
cafes are preferred wliich the king’s counfel requireth or 
the court ordaineth^ an^cqualjiand to be held to let down 
i’ucli as have long time expended, and being once fjt down 
not to dilplace them without great realbn. ^ 

For the particular parts of the lord chancellor’s power hi 
the profecution of caufes, 1 lhall, when I come to treat of 
the conrfe of the court, in order come unto them; only me- 
thinks that an objection might be ijiadc untrt me, thatl leein 
tf» contradicl/niyfelf, when I fay that tills great judge hath 
power in dirciSling and ordering all caules till they come to 
I'entencc, and yet blame the reference of caufes for the whole 
nuitter to the judges; efpccially when it is affured that 
many vexatious fuits are there exhibited, and many frivo¬ 
lous bills put in, for matter unfit for the dignity of thatcourt, 
of which it is the duty of that fupreme judge to cafe the 
li'bjecl and the court, I mull: needs fay, that it is a great mif- 
chlef, if there Ihould be no means to cut ofF vexatious and 
frivolous fuits, and oft’ences of the higheft nature, and of 
the njpll eminent perfems,, are fmothered and concealed, 
^ut if antiijnt couri'e might prevail, all would be ledrclled: 
for if the queftion be for w,si'iit of form, tlie committee or 
lord chancellor may juftly determine it: but u the merit 
of the caiife be in quellion, then the fpecial matter ought 
to be reported, and the report read in open court, where 
the cojinfel for the other party may,be heard openly} and 
that ta^cth away all pofiibility of ^icvancc, and reftorcth 
the cou[t to their antient fplcndor. 

Thus far I have fliewed this great judge’ll powei in 
all cafes until the fentenee; I fliall now fhew his jSre- 
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rogative in the fcntcncc: for in all other covirts at 
Weftminfter, where there are foyr judgei, if their opini¬ 
ons* be equally divided, two one way and two ano¬ 
ther, there is no judgment entered j for which reafonoiy 
renowned ibvercign added a fifth judge to citheV court, 
for the fubjeft’s cafe and expedition to fifing his fuit 
to a conclufion i but in this ccyrt,»if the prefence be 
equally divided, the lord chancellor or lord keeper’s voice 
fwayeth it one way or the other j for if he condemn or fine 
the defendant or plai»^tiff, then hath.it ef'er been undoubted, 
for that sn things indift'erent the bell for the king’s profit 
is to be t^cn j but where his voice ineq^iality acquittetb, 
- yet the pre-cminency of his judgment weigheth down the 
king’s profit, and the perfon fliall Hand acquitted. For fw 
fit^Stephen ProSlor was acquitted by the voice of that moll 
judicious chanctdlur Ellejmav \ andfo rcfolved by the judges 
upon reference made unto them, and their opinions, after 
dclibor^te hearing and view of former precedejjts, pub- 
lilhed in open court. 

But if I fhould bet alkcd how this Ibvereignty grew, 
I caq give no other eftimate but the dlre« 5 li()ns which 
were left during the minority of H. 6.; in w'fiich thcro 
was an article, “ That if the opinions of the lords 
“ Bedford or Gloucejler fell to be in equal voice, tlau, 
« pjyty on whicli either of them is, lhall be held the 
“ more party,” as in the thirteenth article of thefe direc¬ 
tions is contained.; which being Settled in them, who 
were therj* the principal of the council, hath ever fmcc, as 
it feemeth, reded in the prirm^ perfon of the oourt: artd 
therefore ii! all the old decrees it is faid, tliat it is de¬ 
creed by the right reverend the lord ijhancellor and the 
other lords. For fo in the 13. H. 6. in the calc of Tillfley 
and dk/arrg-idy it is faid to be decreed by^thc right reverend 
John cardinal archbiflfgp of Canterbury^ chance^or of 
England; and others of the council. And irt Hill. IT. 8. 
the warden of the Mint is faid to come into the couit 
befote the right reverend William^ by God’s grace, arch- 
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bifilop of Ciinterbury and lord chancellor of P'nglanU; 
and the lord?, aVter the f^ntence of the caufe, which needs 
muft bring pr/imiu?n et pesnam ip^the punifhment the 
©fFender, the court hath the whole power: but in recom- 
pcnfing*the grieved party in all caufes, the power is only 
in the fuprenie judge; for damages are given but in foine 
fpecial cafes, but cof?: in all, except the court exprefs 
that there fhall be no colts. And thefe cofts are taxed only 
according to the dnreclion of the lord chancellor without 
coiitroul, fo always as fhat (hj courfe of the court be pur- 
fued, and cofts given to no perfon but to whom*’they are 
due; fer if the lofd chancellor will grant cofts to any perfon 

o 

who by courle of tlie court ought to have none, the codrt 
will difeharge thofe upon motion. As not long fince 
cofts were granted to fir Thomas ff^eutiuorth againft doSlor 
Thornbury.y Ijird bifhop of Worcefter, in a caufe where fir 
Thomai was dil'charged, and divers other j oiiit defendants with 
him were fentenced, at the faid lord biftiop’s profcc'ution; 
but the bifhop’s counfel moving the court, and fhewing 
tliat where any of the defendants were fentenced fo that the 
plaintiff* ought to have his cofts, and have cofts paid him 
which were improper to one and the fame caufe. upon that 
motion the cofts were difeharged: but if' the cofts be 
too great or too little (fo tliat there bt juft caufe of tax¬ 
ing any), jlie court never encreafeth or mitigateth, much 
lefs difehargetb, but the fame is in the foie power of this 
fupfeme judge; he may refer the fame to coniideration, 
either to be mitigated or difeharged, as he fhall thinlc Ht. 

Hut a queftion hath bedn ftirred in this point concerning 
this fupreme judge’s power: Whether he may apportion 
the payment of cofts ? or if cofts be gsanted to be paid 
by divers. Whether he may appoint sdl or part to be oaid 
by one, and the refidue by the reft ? And it feemethit doth 
not lye in his power; for when' cofts be once, taxed to. 
be paid by one to divers, then lurely, by ant'ent courfe, 
party to whom the cofts ve taxed hath ele^ion to 

take 
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talce the whole cofts of which perfon he pleafeth; which PART I. 
privilege ought not to be taken from hitn, for the party 
who prayeth the fame hath a writ of contribution againft 
the reft for their proportionable parts j yet it is alledged oit 
the other fide, that fince the great judge hatli power to 
difcharge or mitigate cofts at his own will, by like reafon 
he hath rather power to proporti^ the payments. 

Anp furely once lord* Ellefmere^ in the cafe of one 
Wellefien (although ^at all times at mofl: ftridl: obferver of 
the courfe of the courtdidfo proportion the payment of 
cofts; ■ but it were better not done, for any thing out of 
courfe*can never be void of clamour^ * • 

*And whereas it is fuppofed that the power of taxa¬ 
tion of cofts came firft to be attributed to the lord chan¬ 
cellor by the ftatute 17. R. 2. by whioli he had foie power 
to give damages upon falfe fuggeftions, anti cofts are 
involved in the word damages, it is plain that the fame is 
utterly miftaken; for then he (hould have power in this 
court to give the grieved party damages: but that is not 
in his foie power, but the a£l of the whole court; wherein 
they hre not very fiequent, left men fliould be too much 
difeouraged to exhibit their complaints, and fo rhany great 
offences paffed over in filcnce. 

After fentence, and the party’s fatisfeiiion by cofts, 
there refteth the execution by punilhment, in which this 
great judge hath fovereign and great power; for out of 
the prerogative of his place he may either haften or de¬ 
lay the puniflime^jit: and where the offender is committed 
during the ^leafure of the court, or ordered to be bound 
to his good behaviour during the pleafure of the court, the 
principal judge may determine that pleafure and will, and 
may difcharge the pftrty; but where one is committed by the 
court till hd hath paid mojney or performed fome other thing, 

^ before his performance He ought not to be difeharged hy the 
fupreme ju4ge; for the rule Is general, that the public orders 
takep up by the court ought not to be fruft rated, or be made 
VoL. 11. • P void 
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void by his private judgment, but may be by him ex¬ 
plained, or any filing mSy be done by him to bring them 
to perfection and execution. 

* 'I'hiEjafl: great prerogative of his eminency and fuperio- 
, rity in this cw'urt is, that the king direiteth his letters, or his 
privy feal, declaring^his pleafure in all things to be done in 
this court, to this great ju(lgc j of which kind many be extant 
upon record; as one of H. 7 . to difpwife with the appear¬ 
ance of one fir IVaJ^er Griffith^ who,attended the king in 
his progrefs to Exeter, and w5s bound by a recognizance to 
appear in this court, that ddy ihould be given till his ma- 
jclty’s?eturn; vyEich is directed in this fort,'^/s. “ To the 
“ right reverend father in (jod and our right trufty and 
well beloved the Cardinal the Archbifliop of Canterbury, 
“ primate and metropolitan of All England, and our chan- 
“ ccllor of tj 7 .c fameand another in 6 . H. 8 . to dif- 


charge one Beilis^ who was fued there for fipporting two of 
his fervants in ;m indiClmcnt of felony, foi tiiat the matter 
was confeill’d by another upon his execution; and this was 
dirctSted to the moff reverend i'.ithcr In (-^od our right trufty 
and entirely beloved ti:" jircrbijhjp of Ccintcrhur'y.^ primate 
of All Jhiglaiid ; in like manner to our ehanccllo’' 


Jiy privy ftal fiorn his n'.oli cxcelk.'.t majefty, in the caufe 
of >>7 hoinas l.ti'kc. And likewllo the'nonour belonging 
unto this gicat uidge, as his m.ijefty’s principal prolo¬ 
cutor, to piiblllh and, make known h^s majefty’s plcafura 
to the judges and jufticcs of peace at all times at his ap- 
pointmenj, which is iifiially,the laft fitting of every I'erm; 
and fometimes upon extraordinary occafions a;id accidents 
any fitting day, wherein is required as much learning and 
eloquence Us ever was of any orator in the Roman fenate. 

I HAVE omitted one branch of this fovereignty, in 
giving orders upon petitions ofjuitors made unto him 
alone, and to, none other of the prefence; which by rea- 
fon of *the great abufe thereof in latter timesi»l intended 
tp have omitted; but, weighing with myfelf the neceflyty to 

relieve 
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relieve the fubje^l many times when the foiirt is employed PART I. 
dn .weighty caufes, that counfel’cannot be heard, and the 
compailion which fo ^&at a judge oweth to the poor and 
diftrcfled, I cannot difluade the ufe of the fame, xonfider- 
ing that the hearkening unto them Is a wdrk of mercy, * 
piety, and an imitation of the S^resne Judge: offendunt 
nunquam thura precefquegovern, A^et I would not have the 
fame be made a market for the profit of his followers, nor 
be received in all cafe?, but pnly jn demanding things of 
grace apd courfe, which may be done without hearing of 
the other fide; for if any were required of any other na¬ 
ture, *the lord chancellor Ellefmrc would anfwer that peti¬ 
tion, “ I make no fuch orders upon private petitionsv/ith 
tljis caution and appofitc rule, that if any falfc fuggefliqii 
be contained ijj the petitiop, the ortlcr c;btained upon it 
fhall. be void ; or if any thing done in opeh court, to the 
contrary of that which is thereby required, be .qoncenlcd, 
then the order upon petition is not to bind the oihcr fide; 
which courfes being, ftriclly held, much cafe and ftnall 
grievance would come by petitions, but only prejudice to 
thefe wliich attend the bar, which fo great a.judge may 
funply by more often hearing, llian upon fitting-days, than 

of late times lls accuftomed. • 

» * 

.^ND thus much fhall fufficc to have been fpoken cf the 

fuperior judge of the court; it now remaineth to fpeak of 
all the rcfiduc X)f ihe fame. • 

And firft, as concerning the great and emiaent officers 
of the kingdom^ the lord tra^urer, privy feal,* and prefi- 
dent of the council, their places or voices in this court, 
when the fuperiar fitteth, are of no more weight than any 
other of the table; fo that the* difpleafure of a great officer 
C'.{nnot mpeh amaze any fuitor, knowipg it is but otie opi¬ 
nion } ani the court i?-, not alone replenifhcd with noble 
* dukes, marquifes, earls, and barons, whicli furely ought 
to be frequented with, great prefence of them, but alfo with 
reverend archbifhops and prelates, grave counfellors of 
^ate, Juft ai)d loerned judges, with a co.'npofitlon fo*^ji^- 

D 2 • tice. 
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RART I. ticc, mercy, religion, policy and government, that it may 
be well and truly faid, that Mercy and Truth are met te, 
getber^ Rightcoufnefs and Peace "have kijjed each other. 
The*iiumber in the reigns of H, 7. and H, 8. have been 
well near to forty j at fomc one time tliirty; in the reign of 
queen Elizabeth oftentimes, but now much lefTencd fince 
the barons and carls, no^eing prjvy councillors, have for¬ 
borne their attendance. And the court was in the reigns 
of H. 7. and H. 8. nioft commonly frequented by feven or 
eight bifliops and prelates every fitting-day j in which times 
let me without ofience obferve, that tlie fines trenched 
not to the deftrudtion of the offender’s eftate* and utter ruin 
of him and his pofterity, as now they do, but to his cor- 
re^Hon and amendment, the Clergy’s fong being of mercy. 
And I well remember that the moft revprend archbijhop 
ll'lntgift did'"ever conftantly maintain the liberty of the 
Frce Cfi?rter, that men ought to be fined faho tontene- 
7 nentQ\ and in many years never gave-any fentence, but 
therein he did mitigate in fomething rhetorical to adorti 
his fpeech: but the flavifti fpeech of whifpering was not 
heard to come from the noble fpirit of thofe times in that 
honourable prefence, and not familiarly introduced there, 
•till a great man of the common law, and otherwife a wor¬ 
thy juftice, forgot his place of fefiion, and brought in. this 
place too milch in ule. Yet furcly in thofe days the benefit 
to the crown was equal to thefe times, ‘if not greater j 
.for either the greatnefs caufed the fame to be begged by 
fomc courtiers or labourecj co be pardoned, or, being fet 
Iff brought to fo low mitigation, or,'for want of 

the delinquent’s ability, by neccllity inftalled, as that much 
more would be levied to foe crown, if tKey were impofed 
with, more moderation i aiid many more offences which 
are committed would come to pui,n‘fhment, if the greatnefs 
of the fine did* not caufe foe delinquents to feek their peace 
by compofition; fo that the king lofefo his fiAe and the 
Commonwealth example. ' 

§. VII. OF 
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• §. VII. or THE OFFICERS OF THIS COURT. 

w 

The officers of the court yet remain to ,be fpbken of, 
which time hath cncreafed as much as the offices them> 
felves i for whereas in times paft^erfc were no other of¬ 
ficers but the clerk of the courts and the ujher of the fame, 
there are now four attornies, or fcondary clerks alfo, to 
take care of the indffferent managing of caufes, and pre¬ 
paring file fame with equality for hearing of the court i 
and tjiere is glfo a procefs maker^ which, writeth all pro- 
tfefles which iflue out of this court, and f)alleth the broad 
feal of England. 

*I SHALL firft treat of the clerk of the court, who is the 
principal office^ attending this court, and isthc firft clerk of 
the council in place, being fo created by the Heralds at queen 
Elhaleth paffing through the city of London to S% Paul’s in 
the year 1588, to give Almighty God thanks for the conqueft 
of the Spanifh king’s ifkvy; who was afTurcdly firft ordained 
by the queen to make true entry of the rules, orders, and 
decrees of the'court, and to keep the fame orderly, as al(b 
all other records of the court j and to certify the copies to 
be true under his hand, and to make entry upon all ap- , 
pcaVances upon proceiTes or recognizances: I fay, to make 
the entry of the appearances; for the appearance was ever 
made before the chancellor, or fofiie of the council, and 
moft conimonlj^ in the court, where, in the cleric’s abfence, 
the ufher fometimes took tHo entry of it, and'eaufed the 
entry afterwards to be made ; as in the clerk’s book of ap¬ 
pearances of record in the time of H. 7. dotlj appear. In 
which refpe<ft I have before bbferved a little boldnefs of 
thdfe tim^sj to appoint an inferior clerk to perforra that, 
which the clerk of the’tourt could not do but in prefence 
of feme ^f the council, and. therefore fit to* be done by the 
deputy clcjrk at the leaft. But of letter times the clerk of 

D 3 ih^ 
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the court doth appoint alfo the examiners to take alfo the 

examinations off ail the .'iefciidants and all the witnefles 

• 

which arc examined in court; anji if the lord chancellor 
did give the favour to anfv/cr by commiffion (which he 
hath povVer to.do without controul), the clerk of the court 
did demand a fee of 6?. 8J. of every man which had that 
grace given to him. that encroachment was abridged 
by the hrd keeper E^erton ; and 'I h.ive much marvelled 
that the ordaining and appointing of examiners of that 
court is not like-wife refJrved IV) the power of the principal 
judge, it being without d('ubt belonging unto him. 

In the time of IL 7. the clerk of the court t«,ok no exami- 
nations, but the lord chancellor, or other principal judge, 
did appoint who flioiild take the examinations in ever^ 
caufe; as fometimes the counfel of prince Arthur^ fomc- 
times one of t^c prefence, fometimes one of the mailers in 
the chancery, and fometimes foine other eminent matt,; and, 
no doubtf'if the chancellor had power to appoint who ftiall 
Vilcc the examinations in every caufc, the appointment of 
the'examiner of right belongeth to him, and the words of 
the patent to the clerk of the court cannot carry away' the 
right of the place. Bcfides, I have in my cultqdy fome 
antient collections of the officers of the court, collected 
• long before my time; by which it appears the clerk of the 
court, within thefe forty years, compounded with the lord 
chancellor for the appointment of thofe places, there being 
by right,* without doubt, a part of the copies due unto him 
as keeper of the records. And furely it were to be wilhed 
that thefe places again might \)e reftored to their proper 
owners, that the fame by a reverend and juft judge might 
be beftowed upon men of great integrity, for that it licth in 
the power of the examiners to acquit the offender, apd 
condcilin the innocent; yea, and to^perplex tlie court by 
uncertiifn teftimonies, or tire .them with frivolous dif- 
courfe, if that officer be either corrupt or ignorant; and 
being granted to the principal clerk he cannot -executq' it 

himfcif, 
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fiiiufclf, but cither appointeth or fetteth the place to thcfe PART I. 
^wiio will give moft; whereas <in able ‘anJ hoiieft man 
may well deferve thci..bencrit of the place, there being 
now allowed unto him but 3d. a fliect for every fhept 
of paper in which he taketh the examination, * the reft 
going to the clerk of the court; and if he were appointed 
by the lord chancellor he could J^ave’but 6d. for the one 
half muft belong to thc*clcrk of tiie court, as keeper c.f 
the records; by colour of which pl.icc of examiner, the 
clerk of the court dcmandct’ji the ft'e of 4s. 4d. for every de¬ 
fend,nit% adniillion to attoriiev^, which is the mere power 
and liivour of.the chancellor, as ftiall be ll'jevved hergafter. 

• Sure it is that the king always’appointed who 
fliould have the char >;e of the records ; but //. 6. in the 
twenty-fecond year of his reign, granted the fame by the 
naiiic of Clerichn Confilli to one ^ohn Kcat^ do<ftor of the 

law, who was afterwards in the time of k. 7. fworn of 

» 

the council, and one yohn Bhuhfivell appoin‘'vd in his 
place ; fo that he held not both places as clerk and judg^ 
together, as hath bceh done in latter times. And in. the 
fix'j?! year of the fame king, Robert Ryder was made 
clerk, as (hall appear hereafter; in i. H, 8» John Kah 
lentine ; *an’d 22. H. 8. upon a furrender thereof, the fame 
was granted to Itichard and Thomas Eden ; and in 5. E, $. ^ 
glinted in reverlion to Thomas March^ to whom it fell 
in and then was granted in rcvcrfion to majler 

Jllillsy who came’to it in pofleffidn about of Eli%. and 
after it was granted in reverfion to the learned and elo¬ 
quent judge tlie chancc'lldr* St. Alban; anti after him 
to others; and by furrender to that worthy gentleman fir 
Humphrey May„ chancellor of the Dutchy, andto mr. Morley 
jointly, who iiovi execute the’ fame by deputy. But I do 
conceive^ that howfoever latter grants may enable the 
clerk to appoint cxaihinjrs, of v/hich notwithftanding 
J am ve^y tloubtful, yet 1 am fure that in former grants 
tht king granted the office cum omnih,m vadiisy proficuisy 

P 4 com- 
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PART Ic commoditatibus^ membris^ molumentis^ et advantagiis eidem 
tfficlo fpe£lantibus^ in tarHampIis modo et forma prout^ fcfc, 
and the clerk of the court had no ^jght to that place, but 
the court appointed the attorney on the contrary part to 
examine defendants, and many times the clerk of the court 
to examine witnefles; by colour whereof mr* Eden firfl: 
engroffed to himfelf theX‘'cnefit of that place of examina¬ 
tion, it being alTuredly a place oi the greateft truft in the 
court, his duty being faithfully and truly to examine de¬ 
fendants and witnefles withouf-any partiality, not fufFering 
any to examine their own •examinations, nor to receive 
examinations ready written, efpecially from defendants, 
but carefully to conceal and keep fecret the examinations 
until they be duly publiflicd. And that he is an imme¬ 
diate officer of the court, it appeareth by this, that his cer¬ 
tificate made to' the court under his hand is of force and 

f' 

value, and may, ought, and is ufually received j which 
could no>* be, if he were fubordinatc to the clerk of the 
f:ourt, and but his clerk j for no man by the law can cer- 
' tify to a court but he who is an immediate officer to that 
court for that purpofc, as the profeflbrs of the common 
law well know. And thus much concerning the e:^amincrs 
of the court being now fubordinatc to the clerk. 

•’ * I WILL now proceed with the office of the clerk, which is 
now executed Jiy an able and fufficient deputy fworn for the 
execution thereof, and allowed by the court, and muft always 
be, he being of great ufe and truft to the lord chancellor. 

■ But I kriow not quo jure the clerk of ;the court hath 
of late ereiftcd divers and fuitdry officers j as one to make 
warrant for all procclTes, record the appearances, and 
receive, keep, and deliver all certificates ihade to the 
court; another to keep all records of biKs and pleadings, 
examinations and commiflions, both^of the defendants *and 
yvitnefle'sj the third is the regfler^ who draweth ^11 the 
orders, fdntences, and decrees oF'the court, and ?11 bonds 
of recognizance j a fourth to enter all the rules 'of all affi¬ 
davit 
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davits and orders from the clerk of the f ourt. For the PART I. 

I have already fpoken hovv unfitly appearances are 
taken by any but by thfc' clerk, much lefs warrants to be 
made for procefs by any other} being in antiept ^ime 
wholly awarded by the lord chancellor or the court, and 
a great million to the clerk to do it, Jut for any man to 
have the cuftody of the records biding unfworn (which is 
the chief caufe why the clerk of the court hath his fee), I 
know not how by ]a\^ or rcafon it is warranted; for either 
they muft fay that they fupiUy the place of deputies, and 
fo ought to be fworn, or otherVvife it is a great overfight 
to commit the* fame unto themj or elfc*they muft exe- 
’cute thofe places as the deputy’s clerks, and then they 
cajinot demand any fee to themfeivcs, but the clerk’s foie 
and antient fee. ^ And I fear this multiplying of officers 
will, in fliort time, be complained pf as a grant grievance 
for increafe of fees j and in the mean time the records arc 
negligently kept, and many times loft, ' 

'The other two, wh^ch upon the matter are both regif- 
tcredj and therefore fworn clerks, the one for the decrees 
of open court, the other for ordinary courfe, but the firft 
hath alwa;ss been a perfon allowed by the court as one of 
great truft, who-otherwife may utterly pervert the jufticc . 
and lionpur of the court: for furely in the execution of 
this part of the clerk’s office conftfleth the fovcrcignty of 
the place 1 for ho is, trufted to collqft the voices of the 
lords, and ,to cjitcr the fentence faithfully, and none of 
the prefence (no hot the lord phanccllor) can 05 may al¬ 
ter the feme. And therefore, whereas 1 faid before, that 
it was a note of fovcrcignty that the king’s privy fcal 
was ever diredfed to the chancellor for all things to be 
dono Jn the cpprt, fo likewife it is a’grcat prerogative to 
the clerk df the court,.^that for altering or difennulling 
•th'j decrees entered in court*, the king hath, diredled his 
privy feal W the clerk of his council. So you lliall find 
that JU. 8. dW in the 17th year of his reign, diredl his 

privy 
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privy feal to his^trufly and \vell beloved fervant mr, Robert 
Ryder, clerk of his council, by which he was commajidcird 
to annuli a decree of that court agSinft the mayor and city 
of Canterbury; whereby it is manifefted that the trull of 
them is wholly committed unto him; and therefore his 
clerk, called the regifter, is always allowed by the lord chaji- 
cellor alfo, as one whicRmay pojfon his jufticc; and, being 
allowed by him and fworn, may not upon every wilful 
conceit be rci'no\'td;,as ij: appcarcih in the cafe pf one 
yet living who was regiftcr, and mr. Mills wa%enforced 
to yield good r^afon to the court for his removal. 

I SHALf. not need to fet down the*fees befongyi^ 
to the clerk of the court, for they were fixed in the 
court, in a table, and fo they ought to remain; ady 
an antient f^e of* 2 S. for .putting 014 fubferibing his 
name to copies, is taken from him by rcafon of mr, 
moderate ufe thereof, v/hich were fit to'be con- 
fidcred of. But his fee which he hath yearly from 
his majefty is about 26I. 13*''. 4J. Bcfides, he hath his 
Icarlet robes at the times of coronation, and fitch^like; 
and one great honour is, tha.; h:: is always admitted to fit 
Rt the lords tabic, at dinner, in the inner StarChamber, for 
•there the lords have ufually had diet at hi| majefty’s charge; 
for howfoever it were for a time omitted, yet furcly it was 
happily renewed} it being a means of difpatch of much 
tiifincfs, which, "for *thc fparing of & Ifttle money, was 
difappointed. And this lhall fuffice to fpeak of the prin¬ 
cipal ■ ofScer, called the Qkrk ef the Council, and thofe 
yvhich arc now his deperidents. The next jfre the attar^ , 
nies in order. 

It is fure (as I have Aid before) that at the cpmmor} 
Jaw* every man was to attend his- own fuit*iii the khn'-’s 
court, and other inferior courtsi’alfo, in pcrfi)n, but when 
he had power <7^/ attormt. fjcwid. And firft the ftatute* 
of Merton gave power to make attornies ip every court; 

* and 
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and the ftatute of Weftminfter fecond ^ave power to 
tnakfi attornies general to thofe which had lands in fe- 
yeral counties; the ftaftite of Gloucefter power to 
make attornies in all cafes but appeals; but by the.ftitute 
of Fines it is ordained, that no judge fliould receive an 
attorney but only of pleas in that cou7t. But there is a 
provifo for the power of the lord chancellor and chief juf- 
tice, to whom (as it appearcth) there was always power to 
admit attornies j and they were not at the firft fo frequently 
obtaincd,t,but in a ftiort timc\hcy v/ere as'faft reftrained; 
for in 4. If. 4. c. 18. it was ordained, that the number of 
attornids fliould be reflrainpd, and that fliey fliould be 
fworn. And furely in the time of If. 7. every great man 
in^his court made divers attornies by the licence of the 
lord chancellor; and cver^ gian whicR had appeared and 
anfwered and was examined, was licenfed to'^^epart; and 
bis attorney being by him, or any friend or peribn for 
him named and allowed by the lord chancellor, did attend 
for him, and the command delivered to the attorney did 
bind the party, which is called his admitting to attorney; 
which at the fifft was entered in this mamier, (viz.) 
A. B. licerJtam habet comparere per attornatum cujus fac¬ 
tum prmiitit fe 'ratum et gratum habiturum: and after¬ 
wards, the entry was, Licentia reeedere per dominum can^ 
cellariiim et compares per attorn. A. D. et dedit jidem fe 
ratum habiturum: *but of latter ’times poftit loco Juof 
A. B. tarn 'ad perdendum qudm ad lucrandum: all which 
is done of grace for the ea|e of ^ fubjeef, and by^the lord 
chancellor of-the court. 

So that whether the claule of the flatute de J^inibus et 
Attorn, or by the ufe^that belongeth unto this place, to give 
them‘licence to appear by attorney, the plaoe of the attorney 
is in the gift and power of the lord chancellor: and it is 
furc that ^z^erfons were apppinted by the lord chancellor, 
as namely, p^ahniine, who afterwards furrender6d to 
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PART 1. mr. Eden, about to. H, 8. vras allowed attorney there by 
the lord chancellor j but mr, Eden growing to be cler^ 
■of the court, claimed the gift of the attorney’s place, and 
Vouid Jiave difplaced mr. Mills, the father of him who 
was clerk of'the council; but he was rebuked by the lord 
chancellor, the ca|[dina], for prefuming to difplacc thofe 
who are placed by thev court. Befides, the neceflity of 
the duty to the client requireth ^the office not to be in the 
gift of the clerk j ^pr the clerk, being inclined to make his 
own profit, if the attorney »coine in by him, will cxpc«3: 
that the attorney ftiall ferve his turn, and fo the client fliall 
be preyed upon,' and have no direction to eafe him there¬ 
fore afluredly the gift of the place, as well by ufage as by^ 
right, belongeth to the lord chancellor and lord keeper. 

The duty of thp attorney is to look that the caufe*be 
duly profeci^ted to the hearing without advantage; and if 
he be prefled by any rule or order that may prejudice him 
in his vaufe, to inform counfcl to move the court. He 
is alfo to write all the bills, anfwers, and pleadings, and 
e'xaminations taken in the countr^^ by commiffion for his 
client. He is alfo to prefer the client’s caufe to hearing, 
and at th6 hearing to read all the acts, evidences, and de- 
pofitions in court before the lords, which'are urged by 
counfel for his client \ and after hearing to draw up a bill 
of cofts for his lordfliip’s taxation, and ro prefent them j 
wherein if he lhall exceed, he (hall deferve to be much 
blamed. * ^ • 

And for performance cf his duty he is fworn before the 
lord chancellor: the tenor^'of the oath is as foiloweth, viz, 
“ You fliall fwear that you fliall well and truly, accord- , 
“ ing to your bell difciction, execute and perform the of- 
“ fice and place of -an attorney, in hir majefl:y*s mojfi ho- 
“ hourable Coutt of Star Charriber, whereunto you are 
“ ndw admitted, and fliall bpar^and behave yourfelf juftly 
“ tovfrards his majelly, and ali bis highnefs’s loving fubjedte 
^ and fuitors to the fame court. So help you God;” 

Whjch 
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Which oath in that form, howfoever,in latter times 
iher-i was no form of an oath remaining there of record 
cither for the chief clerk or for the attorney, but this^ 
drawn in the lord Hatton*^ time by the advice of die*fol- 
lowing chancellor Egertorty then being folicitor to queen 
Elizabetby who caufed the word office to be put into the 
oath; and this form of th^ oath his lordlhip delivered to 
me himfelf to be fafely kept. 

But I have faid before, that originally there were but 
two attornies appointed in the court, one for the plaintiff, 
another for the defendant; which fo continued long, and 
was aflfuredly mbft for the eafe and dignitj'. of the ?ourt; 
but afterwards there was a third attorney appointed, upon 
fi'ggellion that it were ht the fuitor might have eletElion 
of fome choice j pnd then there was a fourth added, which 
furely was moft unnecellary: and very fit i^Vere if they 
might be reduced to their former number, which might 
be done as beneficially to the fupreme judge a^when 
there are four. The f?es due to the attorney is 3s. 44. 
and the like fee, or commonly better, for reading books 
at the hearing; and alfo for prefenting the bill of cofts to 
tlie lord chancellor or lord keeper. And this fee of 3s. 4d. 
is always due depending the fuit, although nothing be 
done.in the caufe. He hath alfo 6d. in every Iheet of pa¬ 
per he copieth for his client, yielding the other 6d. to the 
clerk of the court for his care and charge for the cuftody 
of the records. But the clerk ftill defirlng to draw the 
attorney cither v/holly to depp;id upon him, or. in fome 
fi»rt to be appointed by him, hath endeavoured to keep the 
records wholly from the attorney if he difpleafe him, that 
he (hall not have" them to be copied for the client; and 
groundeth hiinfelf upon an order procured by wr. A^Usy 
iq the lord ’keeper PuckeYjng’s time, to this efFe<fl: ‘S that 
‘ the attorney ihoiild deliver all the records of the cqurt to 
^ the clerk'*of the court, as ap][)ertaining to his office, to 

keep wherein is inferted this claufe penned by the 

clerk 
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fART I* clerk for his own advantage, the attermes not having to do 
with them but by his conJent\ and lilccwife (which is to bn ur- 
dcrflood) after they have copied th?ni for their clients, which 
‘will* plainly appear by their orders made by the lord keeper 
by the advice of the chief judges; in which it 
was contained, that the attornics ftiould always have li¬ 
berty to make fearch for all fu^h records or pleadings, as 
have appertained, or fhall appertain to tlicm to copy for 
their clients, without; payji^ any foes to the clerk of the 
court for the fame fearch, as many years paft iheir pre- 
decefTors have^ufed; fo that if attornies iliould be de¬ 
barred of recerds belonging unto them to copy, althcugjit- 
they be fecond copies (fome records being ten times co¬ 
pied), it is as great a wrong unto them as their deniiS'to 
pay the clcrl^ of th*c court 6d fpr every fneet, and the fum 
is lately wholly ufurped by the fubordinate keeper of the 

records. 

<* 

It is too much apparent this is a great fpoil of the 
attorney’s place, and confcquently both diflionourablc and 
prejudicial to the lord chancellor and lord ke’epe*, they 
being his clerks. And I much marvel that they have not 
had the privilege of the lord chancellor’s clerks) to fue and 
to be filed before him, being alTuredly ley rcafon belonging 
unto them. And thp reafon I conceive they have not 
enjoyed it, is partly for that they have been fettled but of 
latter times, 5 nd partly for that the firft attornies were • 
men of ‘great eftates, as needed not ^y privilege; and 
thofe which after follow^ti, of fo weak and bad eftates, 
as that they rather defired to be protefted from paying any 
thing, thjn to have convenient juftice; before their moft’ 
competent judge. .Yet'thus far did fhat wife and learned 
loid keeper Egevton privilege them* that i/ a(iy mah pre- 
fumed to arreft their bodies ^lurtng the time they attended 
theirfcfervice before the lords, he committee] the parties 
at \\diofc fuits they were detained, if they >vould nbt de¬ 
liver 
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livfer them. But thi? was upon mefne proccfs, and not 
upon execution. And I muft oonfefs th*^ rcafon of this 

^ ^ I 

privilege is fomething aVated, fince the making of the pro- 
cefs of the court and the writing to the broad feaUwas 
taken away, which belonged unto them Uiitil a procefs 
maker was by letters patent appointed by queen Eliza-- 
bethy which is the next officer of whom I am to entreat. 

1.1 u r by what warrant oi'prccedent of former times, unlefe 
of rcafon or jufticc, habeas corpus^ have^bcen granted from 
'I'erm to Term, and from ycrfr 'to y6ar, thereby defrauding 
men of their juft debts, I can neither underftand, or de- 
fire toihear it hereafter. The officer nay} called tht pr9~ 
t^s maket'y or ckrk of the proccfs, is newly erefted, and 
hath been only enjoyed by mr, Thomas Cotton, who now 
holdeth it, and bv his father before him. His duty is to 
write all procefs of fuhpaeno* for appearances^, cofts or da¬ 
mage, of duces tecum of any writings or evidences, all at¬ 
tachments, commilfions of rebellion, and commiffi'jjns for 
examination of defendants or witnefles, writs of privi¬ 
lege, habeas corpus, certiorari, writs of extent, or oth$r 
writsj whatfoever which are returnable in this court, or 
ifliie from thenCej all which he bringeth to the' great feal 
to be fealed ; • and for all thefs he receiveth his warrant 
from the clerk of ithe court j his fees are contained with¬ 
in his patent. And if any queftion be at any time concern¬ 
ing the iffiiing of any procefs out of this court, the court 
giveth credit to his certificate made under his liand, which 
is an allowance Qf his place, and of him to be an imme¬ 
diate officer in the court. * • * 

There is another attendant on the lord chancellor, or 

lord keeper, which hath been heretofore one of she officers 

of this court, which is the ferjeant, that carrieth the great 

mace* before his lordftiip. But becaufe''his place and*at- 

tendance is not boundetf within the limits of this court. 

but follovve{:h the lord chaiioellor, or lord kecper*s perfon, 

whefefoever |ie gocth, I cannot fitly call him an officer of 
« . . 
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TAKT U this court; yet it is true that he did heretofore ordinarily, 
at the command of the Idrd keeper, give fummons for^ap-: 
pearance in this court; but of la'cc times it is not ufed, 
unleis t[ie ordinary procefs of the court cannot draw the 
party to obcjdicnce; then by warrant from his lordftiip, or 
the court, he exce^deth the ordinary courfe of juftice in 
making fearch in all places, and opening all houfes as he 
fhall fulpeft, to apprehend the perfon, to produce him to 
the court, 

♦ o 

There followeth, m thVlaft place, the ujher of thi 
courty whofe duty is only to keep the place, where the 
court «.is kept, Comely for fo great a prefence, and fafe for 
the records which are there laid, and to attend the clcritir" 
of the court and the attornies at all times to fearch and 
lay up the recordsand alfo to call all perfons who are 
bound to attend the court, aild if they make default it is 
recorded} alfo to make filence, and to attend the lords fur 
all thiegs they have need. He hath a convenient houfe for 
his habitation; and, befides his fee from his majefty, hath 
l§. for the appearance of every man which appeareth in 
court; befides great profit for preparing convenient places 
for young' noblemen, and men of quality, which flock 
thither in great abundance, when caufes of weight are 
* there heard and determined. •' 

And thus briefly I have paffed through the Firft Part of 
this I'reatife, wherein I fliould have fpent much more 
time and paper^ but mtending only a fummary obferva- 
tion of fuch things, as may be ufeful to,any public place, 
and not injurious to thc^^ace, profit, or perfon of any 
other, I here conclude- with this requeft—That my opi¬ 
nion concerning fome matters of right may not breed of¬ 
fence, by fuppofing that I have done this out of a conten¬ 
tions fpiriti but father that my reafons might be obferved, 
and feofe whom they may concerft fatisfled; which if I lhall, 
obtain^' ad fummum votorum nteorum pervenijfe %ndetur, 

FINIS PARTIS PAIMJE. p 
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Jurisdiction bfihe Court ^Btar Chamber. 

§. i» tne division or THfe Treatise. 

1 

jgEING in the fecond part bf this treatife to handle the 
jurifdiftion of this high courts I muft fteer a courfe 
full of peril betwixt Scylla and Charybdis,', for if on the one 
fide 1 {hall diminilh the forcb or ihorten the ftrctching 
arm of this feat of monarchy, t Ihould incur not only the 
cenfurc'of grofstindifcretion and folly, but alfo much»dan> 
gidt of reprehenfion i and if on the other fide I (hould ex¬ 
tend the power thereof beyond the due limits, my lords 
the judges, and my mafters the profeflbrs of the common 
law will eafily tax me for -ertbroaching upon ^he liberty of 
the fubje<fl;, and account me not only unworthy of the 
name of my profeffion, but of the name of an Englilhanan; 
fo tender is this fubje6t of pupilla wulij which will not 
endure touch of examinkion. Therefore, to avoid all ofi- 
fencey* I will not difpute de jure et de faSto^ and declare, 
as briefly as I can, what matters art there ufually deter¬ 
mined. In debating thereof I (hould leave the difcourfe 
lame if I fhould net fay fomethihg of the privileges of this 
court^ and how it doth vindicate any affront by affiiiSting 
.deferved punifhment againfl; any, which commit any con- 
. tempt againlt it. 

So that in the fecond part of this difcourfe I {hall firil 
declare, that the caufes there Handled are either public or 
, private, and they are refpedtively either civil or criminal i 
and what civil cau&s arc here properly determinable civilly, 
^ which are of two forts, ordinary or extraordinary: ordinarily, 
the fifits of the king’s almoner; and extraordinarily, ocher 
^ great matters of intereft Betwixt the king and the fubje£t, 
which are accompanied'with, conveniency to the’{fate, 
as well as mifiun et tutatu 
VoLIE E • 
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Then I ftjall fliew what crhninal caufes are here to 
be handled. And in tf?at, I (hall Ihew that matters 
capital may be here examined, ’Jfhd not all capital j then 
taitlcS which In ftrit^ilers Of law cannot be otherwifc 
queftioned,' may be here examined; next, that caufes 
of efpecial limitation by aft of^ parliament arc here pro¬ 
ceeded in, and that thole afts are but afts declarative, 
and ho way giving power or authority to this court, which 
other courts may determine or have detetmined. And 
thus having enumerated many particular kinda^ of caufes 
there ufUally deterthihable, a general condufion may be 
tollffted Whitt the jurifdiftion of that efiurt is, either 
matter, tiihe, or place. Ahd^ lah; of all, I fliall Ihew the 
privilege of this court, and how the court puni(b/:fh 
hegleft, indignity^ or Contempt oiFeredfUnto it. 


. §. li. CONCERNING THE STATUTE OF- 3 . HEN. 7 . 

But before 1 enter into any particular caufes here 
handled,' this place requireth that I (hbuld fpeak fome- 
thing concerning the quehion before to/iched, Whether 
the ftatute of 3. H. 7. gaVe any powA*, ftrength} Or con¬ 
firmation to this court, afe the lord St. Alhan hath of late 
publifhed^ but contrary to the resolution of the three 
principal judges given in his prefence in PpSlor^s cafty 
as I have before mentioned; where was refolvcd, that 
that ftatute enabled thaf court no more than it did any 
other court at Weft'minfter-hal!, but thefe lords might* 
determine thofe matters m any place'of England: neither 
did that ftatute make thofe lords, folc^judge^ of that pouit, 
aftd yet compelled theiti to call.ailiftants, otherwile their 
prooeedingj were erroneous^ as it is held in 8. //. 7. 13.; ' 
< but file court fubftfteth by flntient prefeription, and hath 
neither eftence nor fubfiilence by that aft cf parU^iiient. 

Anh 
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And it is moft fure, that it is a received opinion, that 
tj^e court fliould meddle with ncA other caufes than are 
exprelTed in the ftatute 7. c. 7.} and 1 well remem¬ 
ber that the lord chancellor Egerton would often tell^ fiiat 
in his time, when he was a ftudent, mr. ferjeartt Lovelace 
put his hand to a demurrer in this court, for that the 
matter of the bill contained other matters than were men¬ 
tioned in the ftatute of 7* and mf, Plowden^ that 
great lawyer, put his hand thereto firft^ whereupon mr, 
Lovelace eafily followed. But? the efaufe being moved in 
court, mr, Lovelace^ being a young man, was called to 
anfwer the erroi; of his antient mr, Plowdetiy who very 
dlfereetly made his excufe at the bar, that mr, Plowden\ 
hand was iirft unto it, and that he fuppofed he might in 
an/'thing follow St. Auguftine. And .aldiough it were 
then over-ruled, /et mr, forjtant Richardfon^ ^^xxty ycxci 
after, fell again upon tjie fame rock, and was tharply re¬ 
buked for the fame; for the cauies mentioned in that ftatute 
are but feven in number: i. Maintenances. 2. Giving 
of liveries. 3. Having retainers. 4. Imbracery. 5. Ju-' 
rors receiving money. 6. Untrue demeanors of iherifts 
in falfe returns dpd parlncls. 7. Routs and riots. 'A fnnall 
theme to e^fercife that court; where, -indeed, all the prin¬ 
cipal offences here.examined are not once touched; as 
forgery and perjury, frauds, contempts of proclamations, 
duels, and a multitude of others which I ihall hereafter 
recite. But I will not dwell upon* this poin^ feeing 
all that havb written of this, as mr, Lambert and mr, 
Crompton^ have made this mf «queftion} and t have 
formerly expr'efTed fo many reafons both of authority 
and cafes here hea;d, and ftatutes made to reftrain the 
power of this court, l\,efore that ftatute of 3. If, 7. that I 
hope 'this will never be a queftion in fature times* 1 
therefore refer myf9lf to ifec fprmer difepuHe cotKeroftig 
mis matter In the iirft part df this treatife, and to ^hat 
which .1 (ball hereafter touch concerning the fame* 

,^2 . §. 111 , 


51 

PART II. 



A tREATlSE or Ttte COURT OF STAft. CflAAlBER* 

’ ♦ 

FART II. 


§. Ill, OF PUBLIC CAUSE# IN THIS COURT. * 

m 

When I fpeak of public caufcS) I intencl them of two 
forts: firfti public, as being treaties and caufes with foreign 
ftates: fecond, public, concerning the univerfal or general 
government at home. There ’ is no eilablilhed court of 
juftice within this kingdom which ufeth to intermeddle 
with public matters df ftaVa betwixt foreign nations and 
this kingdom, without particular refped to the caufe in 
quel^ion, but this court only} it being CQmpofed,(as that 
eloquent lortT 6’/. Alban well obferves) of all conditions^f* 
men, like anotlicr parliament, fpiritual and temporal, no¬ 
bles, and lawyers pommon and civil, and fo fit to difeern, 
order, and (Jifpofe of all thing* i» the uniferfal government} 
fo that, without doubt, all queftions of ftate betwixt fo- 
rcigp> nations were heretofore handled here and debated | 
and when there was caufe of filence and fecrecy, the en¬ 
try was theti made, tlim federunt fecrete. If matters were 
preparing and not ripe for publication, the ordfer then was 
entered,* that they were referred to he deliberated upon by 
fome fpecial lord of the council, for fo it fnay'be found iu 
I. if. 7. that to commune with ambaljadors, apud fratrei 
pradicantes ; and in Jthe fame year the lord AtuUiy^ lord 
Dinham-i lord Ormond^ fir John Fogg, and others, were 
appointed^ to* deliberate of certain * policies; and when, 
things were fit for publication, this had) ever been held the 
fitted: place to examine dih defigns and intentions of them* 

So was informing the king firft manifefied, 

here in 7. if. 8,; the vifitation of thetorder of Ciftertians 
in 12. if. 8.; and* fo here was handled and debated the 
treaty wth Burgundy; a league with the arch-*duke} mar¬ 
riage of pyince Arthur by*ifl 7.; nay, the birth of thp* 
kin^s children in if. 7. anil if. 8.*s time were here fo- 
lemnly ^ublilhed} queen Mary’s marriage) and queen 
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Btizahrth'z time all public occurrences^ the queen of 
Scots’ ibcret defignsj the earl of Ejfex*s, difafterj and 
many fuch like in the tifne of king "James, 
t And it is ufually known that the juftices of aflizt. and 
juftices of peace at this day repair thither to hear their 
charge, how they ftiall apply themfelvrs in the govern¬ 
ment of the Commonwealth, when they lhall carry an 
hard hand in the execution of fome laws, and when they 
ftiall remittere babemns. And in. the reign of H, 8. the 
juft ices of peac«; in each county were commanded to corno 
thither to take their oaths. And fo did they in cardinal 
fVolfey^ time, when, I fuppofe, they were in nubber, 
and more eminent in account than in our days. So alfo 
did the (heriffs in every county in this kingdom. 

And in this gourt hath there always been the aftay for 
the mint-rmafter and goldfmiths of London, b’ncc or twice 
every year, at a certain time fettled and prefixed, being the 
publickeft fervice for the certainty of gold and fi?ver in 
this kingdom. 

Here ^ alfo is fettled by precife and dire£t: orders what 
is to be obferyed fo; printing of books by the company 
of ftation^rs, ..jwhereby the inconveniences that might arife 
in the ftate are more ftri£tly curbed and governed than 
the abufes of any other trade in the kingdom} for if any 
of that company tranfgrefs the rule and order which in 
the reign of o^wxiJUary was then,o by the decree of this 
court, fettled and preferibed unto them, any that will com¬ 
plain, maketh odth thereof, ;^d thereupon an aStachment 
is awarded, ..and he apprehended thereupon, is committed 
until there be a reformation and fatisfadion of the wrong; 
by which means long and tedious fuits are avoided, and 
prefent redrefs miniftered, and a well-eftabjiihed order^ho- 
nourably nhaintainedt ^o likewife the weavers of |S^ew- 
bery and.woodmbngers of London} nay, iniormej^ times, 
when conuroverfies have been betwixt fame great lords 
•^d ^eir cfopyhold tenants, the cuftems have been de- 
. * E 3 . cfcejl 
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creed by this dourt. S/) was it for Condover and Pree^, 
in the county of Salop, being two^reat lordlhips, and'neaf' 
the borders of Wales, fhortly after the principality was 
united to the crown of England. 

And I huve often marvelled, that in fettling of foreign 
trades the compahy of merchants have not purfued the 
feme courfe, feeing that in H. j. and H. 8.’s time the 
merchants of the Hans towns, the Florentines for Alloms, 
and many fuch 'Other,, were ^ordered* by this court; and if 
there were any tranfgrellion, it were eafily certified, with¬ 
out any fuch giyat trouble and perplexity as is now ufual. 
But ^at happeneth by reafon of the haughty ambition ^ 
the merchants, who defire to make theinfelves in their 


companies like a council of fiate. But the brightnefs<^)f 
fuch government is Vo radiant, ,as^ it confoiindeth their weak 
judgments, and maketh them all, like Phaeton, fall from 
their chair of fovereignty, and break the necks of their 
fortun'e and trade; which, if they took the helping and fo- 
vereign hands of Hate to uphold them, tliey would abide 
more firmly and conftantly, and not be quaflied with every 
accident'..for fo it may be feen with what 
antient company ot merchants adventur^ and thofc of 
the Hans did with all profperity continue,' fo long as they 
had their countenance «iid dire6fion from this court.c But 



they, not being^able of thcmfclves to uphold their govern¬ 
ment, haver invented u new way of Itfctef times; that is, 
to charge any which crofs their trading by bill in this court, 
as contertiiiers of the king^^ broad feal, and the apthority 
thereby granted and efiabliihed; which invention began by 
the undertakers of the Tymic under prince Henry againft 
Humming and other pewfcrers of London: and fince that 
timf they have l^rengthened that courfe by^procurirg of 
IctteHS patent to be authorifed proclamation; and the 
breachkOf thsfi: command of foyereignty, being Ir^ar regisy ‘ 
hath ever had its puiiiihment in this courts as*fs apparent 
in the puiiiihment of builders in. London, duels, &A and 

before 

1 
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bpfbre thefc, of gentlemen, which, upon proclamation made 
t9 repair into their countries at the time* of Chriftmas, 
were punifhed in qucen^lizabeth’s time for breach and 
contempt of that proclamation, But furely if the other 
courfc were followed, all trades were more furely fettled 
and better governed, and his maj eily would be free from 
much clamour, which arifeth from a multitude of grants and 
creiting of new companies' tending to monopolies} which, 
if the former courfe were obferved, would either never pafs, 
or, being palTed upon'fuch pid)Hc examination, would take 
away all clamo\4r from the king. 


§. IV, OE» CIVIL CAUSES IN ^HIS COURT. 

I SHALL fpeak of private caufes between party and party 
hereafter in their proper time and place; but becaiife tlio 
fccond, diviflon of caujps wil) more properly bp handled 
before 1 defpend into that confufed heap of private and cri- 
Lri(]|al caufes, I will Affl handle ciyil caufes j whereof I know 
rneiiVill wonder that I ihould oifer them to be fubjecl 
to this court. But there is no man, who hath at all look-r 
ed Into the antient records of this court} who will deny that 
it examined, difeufled, and determined titles as well as 
crimes; and mdnynimes in queen•yf/ttry’s time, ^ the 
commons for the inhabitants of Beggars^bufli, 4. & 5, 
Philip ^ Mat'll and BrocasPafe, 16, 

1 SHALL ^refume to exprefs with confidence, that they 
have been properjy determinable there in niqny^ cafes, but 
with their bounds and limits, But firfei all epntroverfies 
betv^ixt mer^ant feraniers aiid Englifhihen^ or ftrangers 
on both parts, 'were thete determined \ reftitutbp of 
(hips and gpods unlawfully, taken, or dece|ts*Qf tueFehants, 

between the merchants of 

Em.. Ehi 
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and fir Thomas ^waits in i. /T. 7, and many of the mer¬ 
chants of Lyons and the ^t^elyard in the times of H. 7* and 
fl. 8. Likewife oppreflcd wonftfen did ufually complain 
here*for their jointures withheld from them. So was the 
caufe of ElijCahcth ^jkfieldm i. //, 7. againft one Hardings 
which was decreed v/ith her. And one Margaret Beckett 
having complained in E. 4.’s tinie for the like caufe, for 
fome lands of Plumficed and Woolwich in Keiit, pnd nq 
caufe being found to relieve her, yef, complained again in 
1. H. J, and was enjoined perpetual filcncp, , 
Another fortof ufual complaints in points of juftice 
was for matte?3 teftamentary; of which kind there dre vej’y 
many examples. And king H. 7. heard a caufe betwixt 
Haughton a fadler of London and Barker a goldfmith, and 
decreed to the plaintiff 200 jpiarks and 40I. according to 
the intention of a will of one Haughton dcceafed, And in 
H. 8.’s time it was alfo ufual, and the court gave order 
to haV-e the teftator’s goods put in lafety to be inventoried j 
its in SeJJions Cafo in ?, i/, 8, 

But 1 conceive the reafon of that to be, for that in 


caufes teffamentary which were of value, appeals wers,rtu 
common and fo chargeable to feme, as that it fvas necef- 
fary to ufe fome means to flop the current. 

But the mofl common examination of titles apd in- 
terefts was, when any differences arofe, betwixt corpora¬ 
tions, and abbots and ronvents, and mayor und commonalty, 
pr bailifF and burgefles, of which fort I dare iindertake to 


fhew above qne hundred ijj, the reigns of H. 7 . and H. 8 . 
pr betwixt great and mighty men, where intereft drew 


malice, and pat taking, which was dangerous tp the peace, ' 
But 1 can obferye this, that in all thefe cafes the court 
did^ never take u^on'them to determine the right of jnhe-: 
ritanpe, only took examination^* of if^ referring the title , 
'ifo b® difculfed by. the judges, |ahd by them Reported to the < 
pourt} which was continued till 5. Elizaheth, and then 
ca(e of And 
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in the fame year is alfo fettled the limits^ of the fens of PARTII* 
Suttpn, parcel of the pofleffions* of the biihop of fZlyj 
and thereupon, if the title ftood confelled on either part, 
this court made an order by mediation, or fettled tho pof- 
felHon, and di reeled the trial at law for the right, from the 
which neither party was fuffered to fwerve without great 
reafon yielded to the court; which courfe if it were now 
purfued, great titles would not have five verdifts on the 
one fide and fix on .the other, and the land fpent before 
the fiiit pnded. But, without queftlon, if when a tide were 
ftirred, and a complaint exhibited in this court, and both 
partierf were cupelled to bring their evidences to*attend 
fome reverend judge, and he to furvcy the fame, and to find 
the true ftate of the queftion, and report it unto this court, 
and then this court ihould direifl what the country fiiould 
enquire of, one verdi(Sl woiJld end the greateft coiitroverfy, 
and more fufHcient jurors ihould be returned, and lefs cor¬ 
ruption ufed than now is. And thus ftood the power of the 
court in antient times. 

B u T of latter times, when tyranny and malice more abound¬ 
ed than ever it did heretofore, the court doth principally 
ex^ife itfelf in criminal caufes; only I find that there yet 
remaineth a jUrifdi(ftion in civil ihatters not yet out of 
pfe,^and that of ttvo forts, ordinary and extraordinary: 
ordinary examination of civil caufes is in the cafe of the 
Icing’s almoiferf^ vvho fue in this court for detaining of any 
goods of a de ft^ or of any deodands, allhough it be 
but of the value>of twelvepencej and in this ftie almoner 
recovereth only what is detalded, or the value, or ibme- 
thing in lieu thereof, as the court ftiall think fit, without 
fine or any punift^ment. ^ • 

•And in |his ccAirt titles of fiibje£b who claim the 
goods of a fek de fe, qr deodands,. by 'the king’s cbdrter, 
come udally m debate, ai^ are determined^ So 6! £li 6. 

Vras dc cafe betvrixt Allingtwmi Qsx^ where sfleafe of 
Hicii^ipond fee, with ^ deodands and cutdUa felmum de fe 

m 
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was granted for years by H, S. and after Ediv. 6. 
granted omnia catalla fAonum de fe to dr^ Cox his^al-^^ 
rooner, in angmnum cleemofinie tmn infra libertatos quam 
extras and the firft kafe expired, and the king made a 
pew Icafe of Richmond fee to AUington^ rendering rent; and 
this being referred ^o the lord Mountague^ he held the fc- 
cond leak* good, notwithftanding the grant of the almoner. 
And not much different is fr James Haylef cafe in I. & 
2. Philip y Mary-i in Plowden. And in thefc cafes the 
court adjudged the rigfit for*tSie moft part ftri<Sly„accord- 
ing to the law of the land. And. therefore in 9. Eliz. a 
debt <Uie to th^f/o de fe without fpecialty^* was adjudged 
not to be forfeited, neither could the almoner recover anjT 
thing for it; and the reafon given is, for that if it were fo, 
the debtor fliould bp barred of waging his law; which 
were dangerous, for fo once a debt without fpecialty fliould 
always remain againft a fubjeft, 

‘ Yet in the cafe of one Cookc^ 4. k 5. Philip fef 
Mary, for the goods of one Le%vis, a felo de fe^ where 
Cooke and Lewis were bound to one Bellingham in 40I. 


which was for the debt of pewis, to be paid at two fcS'eral. 
days t Leoihiiy to difeharge his furety, bargained ant), told 
twenty beeves and certain cows, upon condhion to fave his 
furety harmlefs} at^d it^ was agreed the* principal Letuif 
■fliould have the cuftody of the cattle; and upon the firft 
day of payment^he failed, and before the Jecond he killed 
himfelf^^havibg the cattle in his pofTeffion, But the vendees 
feized. his cattle after his death, being to them forfeited, 
and tlie-almoner fued in which cafe, although the 

property were clearly in the bargainees, yet, becaufc the 

catile were of greater value than in truth would fave ,flie 

#• 

(urety harmlefs, it w^as ordered, that the algionep Ihqnld 
procure a difehaege of BelHngkavg^\. bond^ and* that Coo^ 
ihnuld delivej^ to the dmoner e^ither fo many cattle as good, 
or the true value .of them; which order fwerving from the 
CQurfe.of the latv,'which ought to take hold iiv forfeitures. 


the 
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the lord Dyer-, a moft learned and^everendiman> then prc» PAftT Hi 

fcnt,*ftrongly oppofed it; in refpeft whereof it were to be 

wlflied, that thofe cafes were for the moft part grounded 

legally, for the rules of law are more certain than theCe of 

equity. 

And that it might fo be, the courfe hath ever been to 
refer thefe cafes of intereft to the judges, who certify what 
the law is; and thereupon the court maketh an orderj 
wherein if there be txtremijy, they can and may mode* 
rate acetfrding to equity. 

And thus much I thought briefly to topch) to the end 
that I might manifeft it, that in fome cafeS this courfhath 
civil jurifdiftion ordinarily, without exception, to this day* 

Now to fhew how it determineth titles fometimes upon 
extriiordinary octufions, v/hich is fometimes in the king's 
cafe, fometimes in the fubjc(ft’s. 

In the king’s cafe, when it pleafeth him to ftrengthefl 
and fortify, or difannul, or examine the liberty of any grants 
or charters by him made. So was it in the ftrengtheniilg 
of the^ king’s grant in the cafe of the Tyhne., in 8. Jat. and 
iii'i'fannulling a granfr in the nature of a feire fetckcuy which 
the krhg nAiy bring in what court he pjeafeth. And therefore 
in this late example of the charter of the city of London^ 

.whero they were not criminally queftioned, but Caufed 
to fhew caufe wherefore their charter fliould not be made 
^ void; neither w 3 s it the firft in that*nature, fqr jFf. y, 
a charter granted by R. 3. was in this court refumed 
and made void. *And for cxqjmining the Validity of the 
king’s grants^ the duke of Buckingham’s fuit in this court 
* for the high conftableihip of England is a notable ex. 
ample, which was in the naturoof a petition oT right. 

I*, the cafe of a’fubje^t it is more wre, and of jate 
time feldom or never ufed as the principal, but as at^ac- 
'ceflary to‘a crime complained of; as when a»deed j$ ad** 

Judged forg^, the wronged party hath his damages. And 
yet of late the court forb|areth to fettle the party> which 
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is kept out by forgery, in quiet pofTelfion; the reafon 
whereof I cannot judge,* neither will I willingly exaipinej 
for fure I am, that in lO. H. y:*one Lentall pretending 
titlethe land of one Boucher by a falle deed, it was de¬ 
creed, that, he (hould be put to filence from any further 
claim concerning^ that deed, and he to be puniflied for 
ufiiig it; but that punifhment was refpited till one witnds 
more was examined. So then the court always puts the 
wronged party in peace. 

But if a man have his "poflcllicn taken from him by 
force, upon puniihing the force the court will reftorc the 
pofle%on. B/!t a mifcrable cafe is lately iiitroduced \ that, 
if upon a trial for a title wilful perjury be committed, and a 
man complain of this perjury, itihall not be examinable, 
becaufe, forfooth, it will prcjudicate th^ trial of the title; 
as though ahy man’s title ihould protect a perjured perfon 
from puniihnient at die king’s fuit. And my lords thtj 
judges who gave this opinion, if a man Ihould prefer an 
iiididlinent before them for fuch -i perjury, it would not 
ftay the indictment. And fhall not a bill be received in the 
Star Chamber for perjury, as well ?s an indidment ifu^lie 
king’s bench, or at an affizes ? I will not fay bvt iiv par¬ 
ticular cafe it may be fometimes fit, and Hand with good 
diferetion; but to make it a pofitive rule in tills court, is a 
negled of the high power of this court, and a main blow 
to the jurifdidfion thereof, and the greatell prop to perjury 
that it received in this age. For obferve, I befeech you, 
how ia Ibort time this cjrror hath encroached into the 
court, and gathered ftrength by a little wamtlt from fe- 
vour like a funfhine. In Clement Cook*s cafe a great title ‘ 
lying in debate, and depending a writ of error for the famCf 
he preferred a bill of perjury againft* the witnefles ; -there 
being many witnefles and cir^ximfiances as’ well for as ■ 
jagainft the jeeftimony, the cf^urt forbore to givq any judgv 
inent in it, but left the truth (p b? decided by trial at law,; 

&c. e' 

Iv 
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In doSlor Steward* s Cafe^ becaufe the ^oint of perjury PARTIL 
Avas to maintain or overthrow t?ie right in point of de¬ 
murrer, it was held gtjod by the judges. I am forry to 
obferve it, being a tiling abhorring from their ufual grants j 
fometimes to fay it is no perjury examinable, unlefs it tend 
to the matter in ifliie, and fo trench to the right; and fome¬ 
times to fay, that if it trench to the matter of right, it is not 
examinable, becaufc it fortjudgeth the right; as good as to 
(ay, that no perjury ^lall be piiniflied but by indictment. 

But ihis dangerous cafe dath almoft drawn me out of 
my way: I return to other civil caufes of fubjeCtsi and 
among'ft fome ^hers I find this a principal c^fe, thatwvhere 
the ofience is pardoned, the court will proceed to hearing 
only for the party’s relief. So was it in Read and Ledger*^ 

Cafe in 7. E. 6» and there only the civil part is determined. 

And it is many times tifual that deeds and wills arc 
queftioned for the validity, although there be no forgery 
which can appear, and the deed only is damned. So was 
Brakenbury*s will in fir John TufiJialP& Cafe j and Brad-^ 
ling*s will about i. Jac, where the parties witneffes were 
charged as publifliers. But of late time there is a new in¬ 
vention to charge a forgery upon fomc perfons, and to 
crave a fubpeeh/ty in the nature oCa feire faciasy againfl: 
the jmrty intereftdd in flie land, to (hew caufe why the 
deed fhould not be damned; making him indeed one 
party to the fuit, a§ wc:ll as to the crime; a courfe with¬ 
out a warrant, except it be in the king’s cafe; for there 
needeth no fuch euriofity to charge the purchafer jvith pub- 
lifliing the^^forged deed, but fliat pro forma he may be 
made a party to the charge, although he be not guilty of 
the crime; for if^he deed be damned, the lord keeper may 
giv/5 fentenc^ agairdl him, although he be not fentenced as 
. til offender: for fo did the lord Egerton againft mr. Coomet 
, in Tun^all*s Cafek And it; is ufual to chargee the hufband 
and wife, where the wife only is the offender and to be 
' fenf^ced, and the hufband named to make him a party 

' ©nly, 
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IP ART II, pujyj thereby to make him fubjecS^ to cofts and damagbs^ 

But 1 fuppofs m this dtfe the party intercfled which iR 
pot party to the charge, cannot b* compelled to pay cofts 
for that fuit which is profecuted againft others to prove 
them guilty of the crime, whereunto he hath not been party} 
but fureJy it ftan^cth with good reafon-, that fince this 
covirt hath jiirifdidion of the examination of forging of 
wills and deeds, and of the undue contriving of them, a 
fuit to examine the truth or fallehood of fuch an inftru- 
nicnt may be as well examint 4 l civilly, as heretofore it hath 
been, although no perfon be charged with crime. And if 
this «ourt w^iftd diredf the trial and ilTiit* at law, both 
parties would find eafe by it, and retainers of caulcs be 
unfurnilhed of much work ’'. 

I FIND one fort pf perfons yet more, which folely and 
properly fue.in this court by tPic lord chancellor’s opinion 
9. E. 4.} his reafon there is, becaufc they are not to be 
judged by our laws but jure gentium i and it continued one 
hundred years after, that the men of Guernfey and jerfey 
who were to be governed by their particular laws, did al- 
ways (he and were fued in this court; and how it is efrawn, 

■ t *' 

to the council table from a public court of juftiqc I kfiow 
ppti Cure I am, it is 'more proper the fubjedl fiiould ap¬ 
peal for juttiec to a public court of juftite rather th^p to 
R private board, although the molt honourable in the 
world. 


§. V, OF CRIMINAL CAUSES IN THIS COURT, 

4 « 

Being now to treat of criminal caufes, I mi}/t begin with 
the’bighcfti and 6ierein I (hall (hew that all offences may 
be here exammed and puniftied^ if it be the king’s.pleafure, 

• $o(ne chafm or difarraniement hai heie haj^pened in the iftanufc;ript, 

as 
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t»s Weafon and murder, felonj;^ and trc^pafs; but then 
are, not all thefe offences punifned as trefpafTcs, and net Ca* 
pitally; for if it pleaft?'the kiiig to remit his jultice, and 
yet not fo that the world fhall have notice of the otTence, 
he may call a traitor to this bar, and take ackhowledgnieilty 
and fine and ranfom him. ' 

1'he examples of Rp^^er enri of Rutland and othet 
nobles in the earl of Effex’s infniTectioni who were fo pil* 
nifhed iii this court a\ th;J time, of Elizabeth^ and tlie 
great e.vl yet living in 4* v/as proceeded againft In 
this court with that deliberation by the king^s coiinfeb chat 
it was his maffer^s pleafurc to proceed agatWft hitniiy fine 
for that fact (which was treafon in others), but not capU 
tally, wliere he was fined 30,000!.: but by what rule that 
fentence was I linow not, jbr it was ore ienus^ and yet not 
upon confeiTion. So fhall we find in 16. H, S. that Janiet 
Ritz kneeling upon his krtecs, with his hands bound 

behind him, in his fhirt, with a rope about his neck, con- 
fcfled'that he was confenrlng to the murder of one Robert 
^alboi^ befeechlng the king’s mercy j and here it was 
gr'mted. And One * Alice Hardman prolecutod fir John 
Huffy a privy councillor in 7. H for being acccllary to 
the murder of her hulband; and he was commanded to 
forbear fitting with the lords till the caufe was heard, which 
is the firft entry of that nature that I can find. And 
i6. H. 8i the loti Dacrei was fium hence, committed, 
upon his oonfcfnun of his giving entertainment and rcipedt 
to one Henry Carlton-^ a noto/jpus felon. And fe was the 
lord Ogle for the like offence. And one Battyy about 
3. H, 8. was profecuted by one Banifier for tlie bearing 
but, abetting, and countenancing of one John Jamesy and 
Thhnas Jat^Sy who had robbed Banifiery as was fuppded, 
tod Batty was fcntcncedTfor^this •, but afterwards a'^clon 
EC Tyburn confefTed the fadf,* and thereupon ^tty was freed 
tbifr fentence, which was done by privy feal. 

Aito 
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Part ji. Ahd Pleudal^s Cafe is a notable cafe in 4. & 5. Phitip ^ 
Mary for concealinf murder and burglary. And/ 
there are above a hundred precedents, where perfons that 
gave countenance to felons were here queftioned. And the 
lord cardinal* 10. H. 8. commanded the judges in their 
circuits to inquire^of fuch, as countenanced fuch offenders, 
and to yield a particular account of them at a day in this 
court, upon their return out of their circuit. But I ob- 
ferve that the court, in all thefe cafes which trench to 
felony, never examined it'farther than the party’s con- 
feHlon j for in thefe cafes nemo. tenetur prodere feipfum^ 
but ufon vol^ftary confeffion without oath. • 

Bur corruption of oiHcers, or ncglcil of juftices of 
peace in their duties, in not bringing felons and offenders 
to punifhincnt, or .not certifying recognizances, or not 
granting tho peaces hath had 'always its due examination 
and proofs here. And i. /f. 8. in ftr Robert Plinton's 
Cafe, becaufc riot was mixed with murder and felony, 
it was long debated whether the court fhouid proceed; 
but refolved to proceed for the riot. Ai.d fo was it in 
the cafe of Jjr Richard Maxwell in 4. & 5. Philip ^ 
Mary \ ^though now, if any dea^ enfue upon g/riot, 
all the rioters efcape by colour of quefliou'ing. It is like- 
wife apparent, that men that have beeif queftioned in cafe 
of perjury, have,here fubmitted themfelvcs to the king's 
mercy, and have been here fined; qnd.fo is the ftatute 
16. R* a. c. 5. So was dr. Allan, and fo Chrijlojpher Plum- ' 
mer in H 8. fined 500 marks, which was ord^dned to 
be employed for the neW ^juilding of thofc ^rooms which 
are now from the Court of Star Chamber to the bridge ' 
in the pahee, and was to be paid to ont fir John Beyron^ 
who (as it feemeth) had the charge of,that building. 
But in all thefe'eafes this is a epurt rather of mercy than 
of juflice; for if thefe capiti^l offences (hall be proceeded, 
againit capitally, then muft men be tried by courfe^of 
indld^ment by their peers per legem terras neither can 
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§. VI. OF FORCCRV. 

Afi'^r the offences of treafon, felony, artd perjufy, it 
in the next place followeth, that 1 (hould fpeak of the of* 
fence bf forgefy, being an antlent fabje< 5 l^af this'*court, 
puniflicd by fine and ranfom by the ftatutc It /f. which 
now by the ad of parliament of 5. £//z. is» for the fecond 
offence, become felony i in which cafe, although forgery 
be here properly examinable, yet the fecond fbrgety, which 
is felony, may not be here examined to prepare a trial 
againlt the life of a man; as it was adjudged Tr* t. 
inter Reade and Boo^h concerning the forging of the 
deeds of Jir Thomas GrejhanC^ lands, concerning which 
Mafkham did only (offer death upon that Astute as le-» 
condly cqnvided of forgery, and no other man fince the 
jlatute was made. Infinite are the examples of punifh- 
ments inflided u^on forgeries of all forts before the ffatute 
of 5. EU%» and then the fidrifying of any deed or writing 
which could beigiven in evidence, pfas here ejeamined and 
^ punifhedi, 5 ij«r<:A^r^s Cafe, 10* H, 7* in which Cafe all 
the depofitions df witneffes produced do remain ontered in 
the Regifte^’s book de verbo tn verbum. And I find, in 
* this cafe, by the court’s dtredion and for their fatis&o- 
tion, A witnefs irzs examined ^ter hearing, *and before 
they would gjve fentence^ 

In 2. Biiz* one was cOnvided for forging falfe 
, tcftiinonials under the feai oj^the city of Dantric, wjiereby, 
upon trial igainfl; one William Hudjhn, his fador, he re- 
coveiged Sool.; and although the forgery plainly appeared, 
VoL. 11 . ‘ F and 

m & • 


A TREATISE OF THE CObRT OE STAR CHAMBElb 

I 

afty fuits be commenced of this nature j)ut by the king, 
Swhp hath power to remit the greater, which is felony; for 
a fubjed may not preftn* a bill for any fuch offence, there¬ 
by to draw the examination of a crime that is capitid. 
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and the judges yrere required to take order for the factor’s 
relief, the poor factor remained in execution upon, the 
falfe judgment; the judges holding the judgment given lb - 
lacredi that they would not deliver the innocent without 
the confcnt.of the forger, who malicioully remained in 
prifon himfelf, rather than he would deliver his wronged 
faftor. 

But after the ftatute of 5. Eli%. queftions began to 
arife, what was forgery and what was not; which before 
the ftatute was never doubted; and yet the a6t but an 
affirmative a£l and declarative j as was the ftatute of 1. i/. 5. 
only ffiade fq^alfe writings concerning lands, and no other 
law made before 5. £Iiz .; and yet we fee Saxy*s Cafe ad¬ 
judged i and 2. Eliz. JprixiChinod) and others fentenced for 
forging acquittances; and in 3. Eiiz. one King a\{o for 
forging an obligation: by whifcb, and many more, it ap- 
pearetli, that tlic law puniftied thefe offences before t)ie fta- 
tutc 5. Eliz. and thefe were but affirmations of tlic com¬ 
mon law- And in January 5* Eliz. before the 'ftatute, one 
ThimbUby was fentenced, for forging a leafe, to lofe his 
ears. So that if the offence of forgery be faid to have'’bccn 
done againft the laws and ftatutes of this kingdom, the 
offence may be punilHed at this day, as it'was before the 
ftatute; or if it be within the ftatutej^ this court^hath 
power to inflicl the puniffiment of the law. But if the bill 
he laid upon the then muff the, offence be proved 

Co he within the ftatute, or elfe no fentence can he given. I 
lhall therpforefetdown fome Cafes which have been queffion- 
cd upon tins ftatute, after the making of thisft%tute 5. Eliz, 

In 9. -Elm, Dyer 264. a queftion was moved, Whe- 
,^cr jfhtting out of p die confeSiioiHs in a leafe for 
years deftroyed the leafe and was forgery ?, and then it 
was adjudged ftiat it was not; ^and the reafoh was, for 
that the words were idler ‘ 3 ut in Ball and SeabrooB^t 
.-.Cafe, 17. Jec, a kafe made for lives habendm from the 
ia^.ofibe and that>eing vpid becaulb a freehold 

tnuft: 
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muft veft In injlanti by die lively, or nol^ at all, the leflee 
having paid a great value for the Icafe, to make his Icafc 
.good altered it, and m& 3 e it to hold from the of tin 
<late hertof ; and this was held forgety within the itatute. 
And I well remember that in the latter ^nd of queen AV/** 
%abeth’^ reign a queftion was once llirreB betwixt Howarth 
V. Bcedham and Love^ where a deed was made by'the 
plaintiff’s brother in XXXVI. EUz. to Btedham and Lpvoi 
they, to-ovcr-rcach ?, former deed made to the plaintiff, put 
out the letter (I) and made it XXXV. j and held forgery 
•within the itatute, contrary to the opinion of Crompton.^ 
who held it no'*forgery if the deed were onc^good. ^ 

In 12. Eli%» Dyer 238. Manning^ Cafe, it was a quef- 
tion, Whether the adding of any thing to the will of a dy¬ 


ing man, without his privily, were forgery within the fta- 
tutc ? and then held not to be within the flatute. But after* 
wards, about the 42. Eli%. in the cafe of one Rochejler^ 
where a man devifed lands to his fon Richard without fay¬ 
ing more, Richard Royhejlcr put in the words, and to his 
heirs ; and it was held to be forgery within the ftatute j 
but upon the doubtfujnefs of the proof referred to a trial at 
law. But,I conceive that the meaning of the book is, that 
it is no forgery -of the whole will; for, utile per inutile non 
mtiatiir^ And fo it was held in fir Edivard Morrke*s will, 
where Rich.^ his folicitor, inferted divers annuities without 
warrant; and yet they deftroyed not the will fo^ the refidue, 
'but it was allowed good per fententiam Curiee* 

In 13. Eliz, Dyer 302. it grew a queftion, Whether the 
forging of a teftament, whercliy only chattels or leafes for 
years were .pretended to be devifed, were forgery within the 
ftatute ? for that it was clearly oqt of the firft claufe, but it 
is within ftie fecond claufe for forjging* or writing any thing 
.perfonal, and lb often a^'udged. But if a leafe oii|y of 
jR copyhold be hereby deviM, it is out of Jthe law by 
'the words ((not being copyhold); and the other general 
words^will n9t help it, bccaufe it is particularly named by 
way of exception. ' 
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A Treatise of the court of star chamber, 

ff 

In 15. 'the famous cafe betwixt the lord Cromwell 
and Taverner for forging a cuftumary of the manor or 
North Eltham, with twofeals to it, which made great fhow 
of antiquity, it was doubted whether it was within this fta- 
tutcj and adjudged within the (latutC) for that it was a 
writing fealed, whereby the inheritance of the lord might 
be moleftcd, but it was no court roll, neither did any in- 
tereft pafs thereby. But this court doth in thefc cafes re¬ 
gard the intentioji rather thtuj the fiift j for in the C;;fo of 
Heynes, at the fuit of ^earrel^ for forging Tome 'words in 
a co^ for ^iftomary tenement, the' cop^ in the Jinilta- 
tion of the eitate, was infenfiblej and yet was Heynes 
fentcnced to the pillory, for oculus funs fuit nrquam. And 
ill this cafe of Taverner was the writ devifed by the 
judges to levy cofts and damages according to the ftatute 
in EnglKh, which the judges would never have done if 
they had known there had been 100 writs of levari facias 
fued forth in former times to levy cofts and damages. And 
in this cafe alfo was the great queftion. Whether tlie king 
could pardon the corporal punifliment? which‘the .queen 
then did, and hatli been fmee often ddhe. But for the cofts 
and damages, none but the parties grieved can dil'chargc it} 
but before the fentence given, the king may pardon the whole 
offence. And fo he did in fir Pexall Brocas*^ Cafe, 4. Jac, 
and in HalH Cafie, 5. Loke*% Reports,^fol. 51.} for allfuits 
in this couh are the fuits of the king, which he may pardon 
at his pleafure; as it was in Drywoodls jCafe. But being 
heard, and the grief appCsh'ing, the party’s intereft then 
arifeth, becaufe tranfit in rem judicatam^ and juftice then . 
muft do fatisfadlion. So likewife havo 1 ever conceived, 
that upon any fuch pardon pleaded the court ought to give 
the party grieved his cofts, fo{ the defendant’s pleading 
of a pardon is a legal conf(|ffion of the whereby it 
appeareth, that the plaintiff had jufiam caufgm litigandi^ 
and lb ought to have his cofts} of which natters more at 
large in their proper place. 

But 
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* But of late times a great queftion hath j^rown in the Cafe 
\betwixt Sallaway and fVaUe^ upi)n what lands the cofts and 
damages (hould be levied; and being referred to Bacon^ at-^ 
torney general, and Telverton^ folicitor, they certified that 
it was to be levied only out of fuch lands a& the defendant 
was fcifed of at the time of the fentence^ven,' and that the 
fherifF might receive the rents of the lands formerly leafed, 
and the iiTues and profits of lands not leafed, but fuch only 
as arife of the nature of the foil; for the fherifi^ could not 
till and^fow the land to the? bnd tb levy the fame. And 
of latter times many queftions have been flirted concern¬ 
ing the forging of wills; the lord jE’^^r/o«*bjfing of qpinion 
that the flatute of wills was not only the ruTn of antient 
families, but the nurfe of forgeries, for that, by colour of 
making wills, men’s lands were conveyed in the extremity 
of their ficknefs',' when thay had no power of difpofing of 
them. And he would merrily tell a tale; That a friar 
coming to vifit a great man in his ficknefs, and finding him 
paft memory, took opportunity (according to the cuftom 
of thofe times) to makt: provifion for the monaflery whereof 
he was; and finding that the fick man could only fpeak fome 
one fyllable, which Was for the moft part “ Yea” r)r “ Nay,” 
ns an imperfedl voice, forthwith took upon him to make his 
will; and demanding of him. Will you give fuch apiece of 
land' to our Houfe to pray for your foul ? the dying man 
founded “ Yea.|’ Then he afked him, Will you give fuch 
land to the maintenance of lights to Our Lady? I'he found 
was again “ Yet.” Whereupon he boldly afked him many 
fuch queflions. The fon aiitl*heir Handing by, and hear¬ 
ing his land going away fo fall by his father’s word “Yea,’* 
thought fit to afk one queifion as well as the ffiar; which 
wqs, S/fa// / take a cudgel and beat this friar out of the 
fWn/;^r?»7'hefickmaij’sanfwcr was again ‘^Yea;*’ which 
the fon quickly perfonneijj and fayed unto himlelf his 
father’s lai«ds. 



69 

PART II. 


Akd 



70 


A TREATISE OF THE COURT OF STAR tHAMBERi 


PART II. And the lord Egerton abfolutely controlled' the opinion 
in Sackville an<f Brown*i Cafe, 6. E. 6. in Dyer, that* 
fhort notes taken trom a dying mar. and put into the fonn 
of a '\5'ill after his death, was a good devife within the 
ftatute ^ 2 . i/r 8. j and although he did not always convi<Sl: 
perfons of fdrgerjhwho made wills in extremities, yet he 
did ufually condemn the wills, as made in extremis, when 
men had no good difpofing memories. And fo he did by the 
will of mr. Brackenbury h^oremmnlonci^Jir Randal Breiv^ 
erton's will, and many 6thcr^ which part of the fentence 
founded civilly rather than criminally, being a will ill 
made,, and yet^^uld not be &id to be forged. But Drew 
of Bojlock was fentenced upon the ftatute for forging a 
will, whereof he took inftruftions by word only, and not 
in writing, and put th.e fame in form of a will, and publiftied 
It after the doath of the teftatof as his laft will. 

It is evident how much that wife and worthy lord la¬ 
boured to make the world underftand the mifehief which 
that a6l of parliament of wills brought with it, in mi- 
niftering opportunity to wicked men to fallify the laft wills 
and teftaments of wealthy men; at which time, like ravens, 
they fly about the dying carcafe to devbur his eftate fo foon 
as he is dead, when many times tliey durft^iot come near 
him fo long as he hath good underftanding. The in¬ 
finite examples which happened in a fhort time manifeft 
the truth hereof; ^and his known wifdom njanifefted to the 
laft parliameht may ftir up another to confider of his reafons 
with the precedents of timej in which kt me note, by 
the way, that in ,my time of*6bfervation in twenty years, I 
know but one deed queftioned to be unduly made in time 
of extremity, which was controverted b&twixt Southmead 

and-; and yet* it was not overthrown, although it 

was' very fufpiciods. ^ . 

MAnv arc the forgers whicl^ have been fentenced in tiiis 
court v^hich were not within this law; as and 

Day, 4. & 5. Philip ^ Mary, for forging of falfe teftijfto- 
nials; and the putting of the feal* of the town of Bridge- 

water 
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water to a certificate of good, behaviour, without the 
confent of the mayor and the greateft part of the aider- 
men, by Harvey^ whith was one of the aldermen; he 
was fentcnced at the fuit of one Pophani, about 12* Jact 
And (b the furreptitious putting of the fe 4 l^ of the go¬ 
vernor of St, Bieghers by one of the ^vcrnors without 
the confent of the reft, lately adjudged in Blfeoe*s Cafe; 
which, under favour, I conceived was a forgery within 
the ftatute; but yet it was not fo- fentcnced. By all 
which fee the ufe of this court in cafes of doubt: That 
it is fure, without fcruplc, either upon the ftatute, or, by 
its former ability, by common right, to rellbf to 
him that complaineth, and iniliiSt due puniftiment upon 
the offender. So hath razure alfo been punifhed in 
writs; as onfc Sp^arkling^ an attorney,’ i. EU%,\ one Tif^ 
dale^ about 10. Jac, at tlie fuit of Barrow\ and of late 
times Darlings at the fuit of Hojkim, And likewife 
have there been many fentcnced for inferting names in 
blank warrants of ftier|fts, of which fort- alfo are coram 
mmina. 



§. VII. OF PERJURY. 

Having now fpoken of forgery as it is not capital, 
but being the fijrft offence (the lecond being felony), I 
cannot fever her from her iiffcer perjury-t whidh 1 will 
handle in the next place; for 1 ftiall neceffarily handle 
feven great offences (ufually punifhed in this great court) 
diftindlly by themfelves, and the refidue in my preferibed 
order; and.thefe forgery (already fpoken of), perjury 
’(as the companion of Ib/gery), riot (the cxcefs viiitereof 
may trenclj to be felony),.’ maintenance^ frauds lii/ellm^^ 
and ’•confpiracy. 


n 
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And firft perjury; wherein I muft firft meet w'ith 
that pofitive opinion 8. Eliz, Dyer^ tliat there was no 
punifbment for perjury before thc*ftatute of 5. Eliz. but 
againA jurors only by way of attaint; and I cannot but 
marvel that IC learned and reverend men fbould light upon 
fo fond an opini(^ whereas I dare undertake to fbew thenii 
that the common law of England had a puniQiment for per-, 
jury before the Conqueror; and when a certain company of 
learned men, to the number of twelvsi in every (hire were 
appointed to fet down their laws; which they pprformed 
accordingly, and declared the punifhment for perjury, as 
/f'^^n'remembereth. -Anti in thc'reigns of i/. 7, 
//♦ 8> queen Mary^ and the beginning of queen Eltzabeth*s 
feign, there was fcarce one I'crm prefermitted but fomc 
grand inqueft, or jqry, was fined for acg[uitting felons or 
murderers; in which cafe lay'no attaint. In 4, //. 8. a 
jury of Abingdon fenteitced j and in 18. /ft 8. a jury of 
|Cent lyas there fentenoed for nqt indidling ope Horn, and 
^he party ordered to he new indicted; ThocAm<irton*s jury, 
in 4. & 5. Philip Mary, a jury of Weftmoreland for 
acquitting one Hulham of felony; an.d Hall and others 
of a jury in Cornwall, for acquitting one. 7 o^^t?r, who 
was fenteqeed upon the relation of ferjeint Brown^ one 
of the juftices of aflife j and the fame day a jury of Weftr 
morelandf And in 13. Eliz, a jury of Sta^prd, being- 
a coroner’s inqueil^ a^out the death of ope E^ln^r, And 
the fame year one Rohinfon and his fellows, of Derbyfhire, 
for finding ignoramus upon an indidmenf for the death of 
one IVoodroff, And in.22.*E//z. a jury was fentenced for 
acquitting one Hoody of felony, and bound over by jufticc 
Manwood,'^ In 8. H. 8, one Leake Was fentenced to 
wear papers for perjury committed ip an ^affidavit. In 
7. * 7 /. 8. the inayor of Newcaftle was committed to 
the I'ower for perjury in hi<j examination. In 8. H 8. . 
one dompter being examined for breach of the privi¬ 
lege of the court in procuring one to. he ar^efted 
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during his attendance, and den^^ing it upon prooi made f ART It* 

thereof, he was fentenced to wear papers. In 3. EIlz, 
one Buckett being examined in open court upon a qucf- 
tion afked him, and his oath being afterwards difpj;oved, 
was fentenced to the pillory, ^ 

All which (it muft be agreed) ■weie injurioufly pu- 
nilhed, contrary to the law of the land, if their opinion 
were true, that there was then no law to puniili perjury; 
beftdes the horrible _ imputation which Ihould be upon 
the government, that fo diteftable a crime as perjury 
Ihould be privileged in this kingdom witli impunity; the 
facred.bond of an oath being the only trial-v^hereby 
lives and inheritances are determined. And yet tlfc opinion 
goeth further. That by that law, if they could not of 
right punifh it before, they could not punilh it after; for 
the provifo of the ilatute is/ that this court may punilh per¬ 
jury in fuch wife as they ought to do and ufed to do^ which- 
is in the copulative ; fo that if they ought not to do it, the 
ufage glveth no ftrength, and then the punilhment of fuch 
perjury as is not within the flatute, is unlawful at this day: 
whicfi cafe, bccaufe the common lawyers rely fo much 
upon it, giveth juft occafion ftri^lly to obferve’wliat per- 

I » 

juries are within the ftatutc 5. £/ist c. 9. and what not. 

And for that, *it is to be obferved, that no perfon can 
be punilhed by that law except he be produced as a w'it- 
nefs to teftify in fome cafe, or do, either by fubor- 
nation or his own wllfulncfs, depofe falfely; fo that it is 
clear, and hath been often refolved, that a defendant, or 
a party, or any produced to t^aice an affidavit, is no party 
within this law; and yet witnbfles in court chrlftian are 
excepted. So lihcwife, if a witnefs depofe any thing in a 
circumftance which tendeth not to the matter in iifuc or 

4 

queftion, k is not peijury within the law: as if there be a 
queftion of an mclofure, an,d a witnefs will depofe ai}cat- 
jng concerning the putting in of cattle, when^indeed there 
no blow, it was not within thfi law, as it was held in 

piftifh and VeyU/s cafe, bccaufe was not the matter 

* • 
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in ifilif i fct ,|jhe lord ^.gertoti held it punlfliablc in *th^ 
Star Chamber, and fo it was puniflied. And althyougn 
perjuries in court baron and coifft Icct are punifhable by 
this law, yet if the homagers make faU’e prefentments, or 
any jurors R.xjj indidlments falfcly, it is not within this 
law; for they a^' not witnclTcs in that cafe no more than 
any jurors whatHicver. 

Having confidered v/hat perjuries are v/ithin the fta- 
tute, let us fee what perjury is puiiilhablc in this court 
not being within the ftatutc.* And I find, before ffie mak-^ 
jng of this law, that is in 4. Eliz. there was a pofitive order 
tl^ at n/ ) *man fiiould be puniflied fo>-perjury*in giv¬ 
ing evidence to a jury, if the verdict pafied with the 
evidence, unlefs the juflices of aflife before whom this 
trial was had, wer^ made privy to it; bccaufe it feemeth, 
bills of perjiiry grew very frfqu'int againft witnefles, in 
all cafes 'when a verdii^t was palled, to work a revenge 
or draw a compoficion, which the court thought fit to 
reftrain. And it did well till the ftatutc 5. Eliz. was 
made: but after there was found*a greater mifehief} for 
the judges being defirous to extend their own jurifdidtions, 
and having power in that cale by the law, drew all thofe 
complaints to liidi(Sln>ents before themfelifes; fo that this 
court quickly rcfumi?d their power, and hath fully retained 
the fame unto this day. 

But it hath been queftioned, Whetljer perjury com¬ 
mitted in Jthc ecclefialtical court be punifhable in the Star 
Chamber ? which I fuppofc arofc out of .the exception in 
the ftatiftu 5. Eliz. j but tk» fame hath been often cleared, 
and remaineth without fcruplc. And becaufe in thefe 
courts, iii.all dcpofitions taken on the affirmative part, the 
party depoleth nt credity which is taken to be a fufficient 
toliimony, it hath been adjudged^’that iiper/ury raay'wcU 
be affigneu upon beiiefy upon a^de^ofition taken there, which 
caiinoRbc In another court; and fo it was adjudged in the 
Cafe of 'Juhn Hsirnardifi^n ugninft the laily l^arnartl^hny^ 
about 3, Jt'u\ 

Much 

t 
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' . Much debate hath likewife l^en, Whjsther perjury PART H. 
c'omti|itted in the ftannary court mall be puniftied here ? 
by reafoii that, by the jtntient charters, the lord war¬ 
den hath power to punifli it; but 'upon long deba^ all 
tile judges of England refolvcd it in /////. Yet 

about 13. jne, in the Cafe betwixt Finch and Mansfield^ 
mr. ferjeant Hendon pleaded the fame plea to the jurif- 
didlion of the court, for that the defendant was an in¬ 
habitant of the ciiiqucjports, where the lord warden hath 
power to^ctermine perjuries dbminitted within tlie liber¬ 
ties ; blit the lord Egerton^ being moved in open court,'^ 
took th<s plea into his own conlideration, 'and i^t 
over-ruled it, but fliarply reprehended mr. Hendany being 
then a fuitor for the coif. 

It cometh date to be a queftion, \Vhether perjury 
committed in the chancery be examinable andipunifliablc- 
in the Star Clfamber? But in 34.. Eliz. in the Cafe be¬ 
tween Stephens and Spencer^ it was not doubted, both in the 
depofitions taken before the examiner of the court, and 
before cbmmiflloners by virtue of a commillion taken out 
of thaticourt, which courfe is fettled by hvc hundred pre¬ 
cedents within oiif' hundred years : yw, in 45. Bitz. one 
Shepherd was there queftioned for making a falfe affidavit 
in chancery, for fwearing that he was in poffeffion of a 
tenement at the time of a bill exhibited in chancery, 
and thereupon obteined an injundion for his pofleffion j 
for which he was queftioned in the Star Chaifiber; and 
it fell out that bo 4 h he and his adverfary were in poflef¬ 
fion, and he was thereupon dWhifllcd; for the law ad- 
'»judgeth a pofleffion in him which hath the right, which he 
prefumed was in hitnfelf, and fo no peijiiry. • 

Bijt the q^eftion hath heretofore * been. Whether a 
bill might be preferred ii^i chancery for*a perjury there 
*committed ? And in 12. FJh. adjudged that it could not 
be but by Latin pleading in form of ah adlion upon the fta- 
tute, Mjbich miift be tranfmltted for trial into the king's 

beacl^ 



76 A TREATISE OF THE COURT OF STAR CHAMBER, 

PART II. bench or conynon plca^ ; for the defendant ought n6t to 
anfwer upon his oath, nor be examined upon interrogatories, 
in that court; and fo, if pcrjuiy should be there examined, 
the Jfjng’s fuit fhould receive great prejudice and difadvan- 
tage. Bu'fvJJeave that to confideration, for that it is faid 
that the chancery hath one precedent, like one fwalJow, to 
make their fumincr. But I believe, if it be well con- 
fidercd, it will be found to be no perjury, but a mifde- 
nicanor} and even that, in the Cafe of Large and Jfgnef- 
combey was held exanvinabld in the Star Chambep, In 31. 
betwixt jenifon and Brandy perjury being committed 
i ^ifw erHn the Dutchy Chamber, and in tli® depofi- 
tion of witnefl’cs, they were both fcntcnced in the Star 
Chamber. And yet I fuppofe the Dutchy hath power to 
examine a mifdem^anor committed within their own jurif- 
didtion; foe 1 And that in 4. t&V/z. a riot was complained 
of to this court by the attorney general, id which a man 
was flain, and that by confent of the chancellor of the 
Dutchy, whofe confent would not have been required, if he 
had not had jurifdidlion. In TV. 3^. EU%. in the Cafe be¬ 
twixt Dodfon and Everendetiy perjury in an affidavit in the 
court of'wards was here fcntcnced. In 12. Rowland 
jip Ellys before-mentioned was here fcntcnced for perjury in 
proving an information in the exchequer for deftroying the 
king’s woods. So that perjury in all courts doth here re¬ 
ceive its punifhment; yea, perjury of hpmagers in a court 
baron was'here puni(hed34- Eli%. in a Cafe betwixt Bajiard 
and Harvey. But this court cannot examine the perjury 
of jurors in giving a falfe*'\^erdicl between party and jrarty 
by the pradticc of latter times, for that onfy is to be-re- 1 
medied by attaint: but the imbracery, corruption, and in- 
ftrudbioii of jurors is here exavninable. And the firft 
(iafe that I find over-ruled in that point is Hii 2.' Eliz, 
in fine S/ielgar*s Cafe and Iqs fellow-jurors of Hampihire;,* 
befort: which time it was ufual. Yet for a^falfe verdidt 
given in a court baron, a bill will lie in this court; ahd the 

rcafoii 
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rcafon is, ne deliSta maneant imput^tay for t^o attaint lieth 
at the common law, as is before allcdged, in iiiquefts of 
office. * 

A LONG-debated queftion hath been, Whethe r pej^i ury 
committed by any witneiVes upon indictments ^ the king, 
ihall be examined and punifhed in the Star Chamber f 
And the reafon yielded hath been, for that it will deter the 
king's witnefTes to yield their tcitimonies in all cafes. In 
i(\ Eliz, in the Cafe of Jir Thomas Ceckainy who prefer¬ 
red a bilbagainft witnefl'es for perjury, in giving evidence 

upon an indictment for the queen, which was thereupoii* 
0 « • 
found, the caufe was difmiffed upon the repory of**?!*? 

then attorney general Jir Gilbert Gerrard. And in M, 

24. & 25. Eliz. in the Cafe of Edmoiyi Trafford verjus 

Booth and Otheis, the defendants being charged with 

perjury in giving evidence upon an indiCtmeiA of forcible 

entry before jufticcs of peace, the caufe was alfo difmifled. 

And in the fame Cafe the judges certihed, that perjury in 

a witnefs upon finding diem claujit extremum for the king, 

canno| bexpieltlonedln this court by the king, it being his 

own titles and this by the opinion of the two chief juitices, 

IVray and'*/)y<rr.. And fo in HiL lb. Eliz. by the report 

of mr. ferjeant “JefferieSy perjury in a witnefs before Com- 

miffidliers of Survey not here punifhablc. 

But latter times and manifell corruptions of witnefTes in 
the king’s cafe, KatK bred a fettled courfc of puijifhing per¬ 
jury even ift witnefTes for the king. In M. 3. *Jae. it was 
twice debated \ once in point pf an ilidiCtmcnt in the Cafe 
betwixt Milts and Daventryy and the fecond time in the 
Cafe of a teftimopy given in the exchequer for the king 
betwixt Jenner and PVarrerty • where PVarren teflified 
felfely to pr,ove an information of ufury, and was fentenced 
to the pillory;* fince whfCh^time the queflion hath nefled 
in peace. ’ ^nd in the Cafe, of Daniel Wright^L^otviZXi in- 
di^Aient of battery, although the plaiiitiiT flood conviCled 

upon 
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l*A&T II. Upon his travyfe^ the ccjrirt fentencctl the defendant for per* 
jury, and that without fcruple; where I may obf?rve a 
difference between the judgment of the court given upon 
the Jijntence, and thofe that are led by the certificate of 
judges ancT’pqv'atc men, in which one fentence is of more 
weight than tWcjjty reports. 

Another good c|ueftion hath been often moved, 
Whether after fentence given upon the teftimony of 
witnefles, thofe witneffes fhall be, afterwards queftioned 
for perjury ? for that if their dcpofitions be falfo; it over- 
■“Yhiowcth the fentence. But it was clearly adjudged in 
C aC:; for that otherwife wicited and perjured 
perfons might ruinate any man by a falfe depofition in this 
court, and the parly never able to prevent it (for he can¬ 
not know it till after the publication, af wKich tiine it is 
too late), nor the law fhoulcf have ability to punifh it; 
which v/erc fuch a mifehief as were fearful for the fubjeiSt 
in this wicked age to live under their government. Neither 
was that a good diftinclion which,Was taken in and 

Lacye\ Cafe by a great judge, that the fubornation fliould be 
examined and not the truth of the teftimony, becaufe it trench¬ 
ed to the overthrow of the fentence, or to prove it unjuft, for 
the fentence is not diilionoured thereby; biit the court judg¬ 
ing according to the teftimony, judgeth juftly and honoura¬ 
bly ; and if the teftimony be falfe, lhall not the witnefs be 
puniflied ? I make no doubt but that vhe'three witnefles in 
the Dutch Cafe, if there were falfliood in theic teftimony, 
might he juftly punifticd, ^^id yet the fentence of the lords, 
grounded upon their former teftimony, beheld juft and 
honourable, in all ages, and amongft aH nations. 

But without doubt fubornation cannot be queftioned 
without perjury i for there cannot be a manner of <doing 
witljput a fubje£t, and perjury ft the principal to which ' 
fubor^atioiv is acceflary; inVomuch as in i. Jac» in the 
Cafe betwixt Read and IFaterman, where the perfon 
charged with perjury died hanging the (hit, and the 

fuborner 
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fubd’rner got a difmiHion, with co^, for no^ profccuting $ 
the cofts were difchargt d, becaufe the plaintiflf Could not 
proceed for the fubornation without perjury. Since 
which time that precedent hath been often followed s, and 
when an offender hath been charged with zv^ and upon 
his examination he hath denied it, and it is proved againft 
him, and he Is fcntcnced for it, and afterwards a bill pre¬ 
ferred againft him for perjury in denying it, in the opinion 
of the lord Popham this perjury is not examinable, for that 
It is neccifary there fliould be an end of punifhment j and if 
he fhould be piinifhed for perjury for the denial of the riot^T^ 
he might again bt queitioned for denyingt he pcrivvfyj’C.rid* 
fo there would be no end, but it would be infinite. 

It is true that, in former times, the court did punifh 
the perjury of the denial in the firft s:aufe, to make an 
end of fuits, and moft ufualljr in the Cardinal’s time; and 
the fame courfe continued long after; as we may fee in 
Crouched Cafe in 2. Eliz 4 which might well be done by 
way of aggravation of the offence, but was unjuft to be 
done as the principal offence, becaufe it v/as not com- 
plained of in the bill; and the court ought to punifti nothing 
but what is, allegatum et prolatum by teftimony, unlefs the 
party will voluntarily confefs it, as Brhneker did; and then 
the court proceeded upon his confeffion, although he con- 
feffed another matter than that he was charged with: he, 
being charged with perjury in making a falfe^ return as 
the fhcriff, confeffed that he never took the oath of his ojftce ; 
and was for that lentcnced. , 

I HAVE hcsjrd it often move^, Whether a man fwcaring 
'falfely upon a waget of law, it were punifliabie in the Star 
Chamber ?' And although I have jiot judged in the point, 
yet I i^are fay it. is there punifhable; for in 30* Eiiz* a man 
put in a foreign ^ea to an'fiction in London to bar the ^ro- 
Icctition of.a furt (which for Avouring the juqfdidtipn of 
the court- is •alwaj's done upon oatH), and this plea tvas 
Ycigneth this was puniHiedi a^id then much more a falfe 

oath 
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PART II. oath in a wag|r of law, ^hereby a juft debt is made irfeco* 

vcrable. It may be thought ftrange that a man dejpofing 

truth ftiQuld be puniflied for perjury, and yet it is moft 

cer|;j|i4;. for in the Cafe of Vernon verfus Norths a man 

was charg&^to have by perfuafion depofed the value of 

cattle which he never faw i and that was held to be perjury, 

although he depofed truth. And in the Cafe of Henry Earl 

of Lincoln againft Jane Burry Trin, i. Jac, in dcpofing a 

force upon an indictment, when iit truth fhe was not tlien 

prefent, Ihe was fentenebd for perjury, althoug:h it was 

—^uth which flic fwore j and this alfo was in her evidence 

iv^idiAmcnt for the king. i * 

I sHoutD run into a large field if I fhould fet'down in- 

differently what perjury this court hath examined, and may 

examine: 1 ihall fliortly attain my purpofc to exprefs what 

perjury may not be examined* in this court. 

And, hrft, it is an undoubted cale, that a complaint of 

perjury committed in a cafe not determined, ought not to be 

examined in this court j for if the truth or falfchood of a 

< 

material depofttion fliould be examined before the caufc is 
difeuifed, in which it is made, it muft neceflarily prejudicate 
the court which was flrft poilefled; and the reafon of the 
cafe is adjudged iif 2. Eliz, Dyer: whereas upon a fuit 
brought for forging of falfe deeds againft a baron of the par¬ 
liament, the lord (hanging the fuit) broughtan a(ftion defcan- 
dalis magnatum\ and adjudged that i{ lay not, hanging the 
firft fuit undifeufled. Neither, by the reafon of tliat book, 
doth it lie after the fuit determined; foi' it is no flander to 

t- 

fue in a proper court for &i\y thing, although the fuggeftion 
be falfe. Yet one thing is to be obfervetf wherein fomei 
of the judges have varied from the opinion of the court, 
for they in that cafe will adjudge the fuit as no c^ufc of 
complaint, and Vo upon demurr|r to be abfolulely difinillcd; 
but the court hath conftanlly maintained it to be the only 
cauie of (ufpenflon of the examination of pei^ury, until the 

iirft 
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fifit be (^etnmined) if it be fet^forth by way of plea upon 
oath, being matter of fecord in another court. 

Akother peijury not pnniihable, nor examinable^ is 
peijury c^on^mitted againft the life of a man for felony or 
murder whereof the party accufed is convji<^ed by verdi^ 
and judgment; and this perjury hath not bedn allowed to 
be examinable: and one reafon is, left it fhould deter 
men from giving evidence for the king; and another, left 
it (hould bring a fc&Adal Upon the public juft ice of the 
kingdqpn, if the caufe Of a*pdrfon fo convlded ihould re* 
ceive new examination’; the nature of man being to cdrA vt 
paflionate the worft men in fuch extremities, t,«vfi:clc . 
fnrriill occaftons to try a witnefs in any cirCUinftance that 
might tend to make a guilty man feem Innocent: yet af* 
furedly, as w'ell as the truth of a teftimony given in a 
caufe in this high courC may, after fentcnce, receive 
examination in point of perjury; fo, in ftriiStnefs of 
feafon, in my judgment, the other may receive exami¬ 
nation ;, and it is forborne but only in diicretion, 
that vdien a man is executed, the truth of his accufer’s 
teftifnony may not ^ be examined, becaufe the execu¬ 
tion caiyiot.he reverfed. No more is there any rever- 
fal of a fentence in this court; and iRierefore if fome noto¬ 
rious complaint of villany ihould be difeovered, wherein by, 
falfe accufation an innocent man is attainted, furely at t^ 
fuit of the king this may be examitvrd and pi^niftied; yea, 
although the party were executed; as well as one Ligeate^ 
in M, 5. BUz, was qucftloned for executing one man for 
another in Wyat^^ rebellion, and was there puniftied. 

It is clear, and without queftion, that perjury cannot 
be aftigned in a depofition where the deponent fweareth 
to Ills feftieiAbrance, for it cannot be known but yet .that 
it is doubtful, for by hp words ^d adions his knowledge 
may appev; nor in the affirmation of anotherman’s ipeech, 
whpre the averment is, that he did not fpeak it; for if 
Vbl-. II.* j Q twenty 
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FART II^ twenty perfons be prefentin a room) one* perfon may heaf 
the words and the red; not} but if die averment be, that 
the witnefs was not that company at the time when the 
Words were ipoken, peijury may not be affigned if the 
party fwear^c words to be fpoken at a time and place 
certain^ 


§. Vni. OF FORCE. 

In the next place I am t<i*fpealc of force, which muft 
Jar-moft principally defended in all well-governed common- 
T^e^hs ^it being the prime care in all governments to main¬ 
tain the peace of the country: and this will branch itfelf 
into feven parts, riots^ routs, unlawful ajemhliesy forcible 
entry, duels, waylaying, and fngle ajfaults upn privileged 
perfons, ^ .. ' 

It is called a riot, when three or above aflcmble them-* 
felves together to do an unlawful thing and do it j a rout, 
when they only afleinblc thcmfclves together to do an un¬ 
lawful tiling and do it not j an uhlawful ajfesnbly, when 
two or more aflemblc themfelvcs together to do fomc un* 
lawful thing; a forcible entry may be committed by one 
perfon alone, if he ei\tcr with force or keep the iiime with 
weapons, when neither he nor any from whom he daimeth 
hath been in quiet poflclfion of the fame for three years j 
fo that a riot cannftt be done but in the prefence of three: 
but if two b^e*a<£fors andprefent, and the third an abettor and 
within view, it hath been adjudged a riotj and if two be 
actors and the third a coramander, although he was ab- 
fent, yet he was a rioter; as it was held in fir George 
Manners* \ and Hudlejionc, at the fmt of Fle,etwood,m 
P, 14. Jac, writing a letter to two of his men from Lpn- 
dori, to cut in pieces certain tufves which were digged 
in, a pit in queftion, he was fentenced as the third rioter j 
and thb reafon which the lord Coke gave was, for that 
in force and treafon there could be no accelTarics, iftilierc 

were 
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Were no commands} and therc^re comiiianders arc either PART ii. 
principals^ or no ofFenders* 

If two men come to^^do an unlawful a£l, and after them 
come two more by agreement, not to be there four^at once, 
but dtvevjis vicibusy this hath been adjudged a cunning 
riot, and feverely punifhed. But if one known man, with 
divers others Unknown, commit a riot, he fliall be pu- 
nifticd alone; and fo was John Towne, in 2. H. 8. 

And in antient times, if a great man caufed an outrage to 
be coniBiitted, he was alone lined to pay for all his fervants 
by the poll. So was Jir Rowland Stanley^ i. Eliz» for twenty- 
one townfliips which he drew together to commit afou^r/Jt. 

But of rioters, there be four forts which the court moft 
feverely punilheth. The firft, when it is committed cum muU 
iitudim gentium: fuch was Langton*s Cafe, called the Brif- 
tow rebellion; and the fuifS betwixt wr. Morgan of Lotcr- 
nam and fir William Morgan^ in 2 & 3, Jac» and betwixt 
Bajkervile and Scudamorey 44. h 45. Eliz. The fecond is, 
when it js committed in the night, being a kind of latro^ 
c'lniumi in which cafe, though it hath been done to avoid 
force, which was feared by the adverfe party, yet was it 
alwa5rs feverely punifhed; as in fir William Hall*s Cafe, 
ad feil, Ellity M. 8. Jac, The third kind is, when the 
rioters are difguifed as men in women's apparel, or men with 
vizards; as in mr. Kiddermin/lerh Cafe, M, 4. Eliz* wher% 
the difguifed men were ordered to ^and in the pilbiy in 
women’s apparel, and the women rioters ducked. Tlie 
fourth is the grfiatefl: of all; when an officer propureth a 
riot under colour of juftice, atid Ufes thatfword to raife 
foucce which is made to fupprefs it; as in Broughton*^ Cafe, 

4. Eliz* where One Bakery a conftable, bciifjg to raifo 
twelve or twenty .perfons to aid the iberifi^ levied tiVo 
hundred men in arms, and was fentenced to the fto^s 

« a 

and pillory. And juftices of the peace, which by colour 
of their warrants have caufed riots to be cornmimyT, have 
beeiiieVerely punifhed^ as in firj$hn Bretf% Cafe. 
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The ajEls of^partiameiyt giving allowance to thefe p^l“ 
tiifhments arc, 13. H, 4. c. 7. S. H. 6. c. 24. and i. iWL 
and 1 . h 2. Philip Maryi The firft two require cer- 
tificates-J^ be made by the juftices of the peace to the 
king and hi^ council} the latter make the alTcmbly (if 
they depart not upon proclartiation) felony, which is above 
the capacity of the court. But thefe certificates are not 
binding or concluding to the perfdnsj but in the nature of 
a prcfeiitment, whereunto every man is allowed his ex-» 
cufe or defence* But I fincl that in former tinj^s they 
"li^re much more ufed than now they are; and then 
upon ‘the certificate ufed to commit the 'rioters 
to the Fleet. So in 2. iiT. 8. one John Lowther and GiU 
hert Wharton were committed to the Fleet for riots certi¬ 
fied by the juftices of peace of the county of Weftmore-* 
land. And In 2. Eliz,~ Franch Jervis and others were 
fenteiiced and fined upon the certificate of the iord Went-- 
worthy and other juftices of the peace of the county of 
Suffolk: but it appearcth upon the record^ that upon their 
Examinations they confefted the riots; fo the certificate did 
but induce the court to examine itj^ and they were‘ fen- 
tenced upon their confeftlon* 

By the fame aft of parliament, 13. the juftices 

are to make inquiry of the riot within the month; qnd it 
was ufual in all grj*at riots which were fentenced in Philip 
W! Mary*% times, an^ queen Eli%aheth*% timcf that the 
court commanded the king*s counfcl to put iri an infor** 
mation qgainft; the juftices of peace next kdjoining. And 
1 <> it was done againft (^rafeleyy Worley^ Robir^ony and 
other juftices iii Staffordihire, for a great riot committed 
at Litchfield; where they excufed thenlfelves, that there 
was no complaint niade unto them: and’although it, be 
not contained; in. the words of ^e ftatute^ biA that they 
fhould at their peril make inquiry, yet it was held to be 
dw: intention of the law, that if a complaint* were not 
made, they were not under the penalty o^ the aft of 

. ■ parliament! 
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piarliamcnt. And although thc 1 a£l of pafliament be, that 
two juftices of the peace ftiall go with the fherifF or under? 
flierifF to fupprefs the not and apprehend the rioters, yet 
14. H, 7, f, 9, Fineux-i chief juftice, holds, that '»oy«ne juf- 
tice may fupprefs the rioters, and commit *^em without 
tarrying for his fellows; but he cannot make enquiry of 
the riot, nor aflefs a Hne upon the rioters, nor record the 
force upon the view. 

For rouUy they-are for the moft part moft dangerous, 
for that they arife upon public grievances, as inclofing of 
commons, making of may-games, as it was in the earl oj 
Liti£dln*s Cafrf. And J] haye heard, that Hetr^ ev^of* 
f^incoln in a private difepurfe laid, that the earl tf E£ex*s 
infurre^ion in London yyas but a rout, but that he durfb 
not but Hnd it tjeafon (as ho then faid). But by the ftatute 
of 7. i?. 2. c. 8, they wpl-e declared traitors; 

UNLAwyui. ajfemblief arc not puniihed with Ateh fe* 
verity as rjots a.nd routs, and yet are mapy times punifhed. 
{t Is true, that no ti|n£ or place privilegedi a man but 
that he may commit a riot, becaufc it is only of unlawful 
thiifgs; and if a man ail'embie men together in his houfe, 
and thej^ be .armed, it feemeth not to be unlawful, for it 
may be he heard he (hould bo aflablted, and his houfe is 
}iis paflle. But if he be threatened or menaced, he may 
not ride ^brogd wijh a company of men armed, as iters'" 
held in 21. H. 7..C. 39. and fo adjudged in fir. JViUlam 
Morgan\ Cafe, And it feemeth by JSTr^/r, 3, if. y. that 
an afiembly o^men is not puniihable, if nothing bf done, 
unlefe the afiembly be in te&lrem popul^. 

Forcible entry or detainers ever' been punifhed 
with grea^ fevertty. But it is^refolved, that any man may 
kpej) his po^efiion and ci?^wntain the’fkme with force, either 
of lands Or goods ^ aiu^ if any. man will come forcibly to. 
take avray my goods, I may ilrike him, as it apjiears by 
9. £. 4. i» and if my goods be wrongfully token away, ^ 
may take ^em again by force; for fo it is h2?ld^7!> ^ 
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PART II* fjr 14 , And the^reafon isy^for that goods are not with'irt 
the ftatutc of 5. R. 2. c. 7. whereby it is forbidden to enter 
forcibly into any lands, although a man have a good title. 
And whereby the ftatute 8. if. 6. forcible detainer is allowed 
^ only unto him'who hath bad three years quiet poircffiqn, in 
3. & 4. Philip IS Mary in this court it was held, that if a 
man be thruil out of poiTellion, and upon complaint is re- 
ftored, he cannot afterwards juttlfy the detaining with 
force. Or if a termor which hath beeiwn poflelfion twenty 
years be expulfcd utterly, he cannot regain his po^eflion 
•—J 7 ifh force. In 4.& 5. Philip IS Mary-^ Dyer 16. it is faid,^ 
^ thfcpwwtJhian may defend her quarantain witlf force, for that 
Ihe is in the poileflion of the eftate her hufband had. And 
it is to be obferved, that although juft ices of peace may 
upon their view record a force and comiryt the offenders,, 
yet they cann6t make reftitution^without they empannel a 
jury artd make an enquiry, and the force be found, as it 
was adjudged in fir John Brett's Cafe. And a denial to 
open a door to a juftice of peace is p forcible detainer in 
the law (as it was adjudged in the Cafe of the Kingls Attor- 
ney againft Stotie)^ for the which a ji^ftice of peace may 
commit a man, but can reftore no poflclTton thereupon. 
But after an enquiry fnade and found, and traverfe ten¬ 
dered, the jufticcs of peace may either grant reftititf ion 
or deny it, at their pleafure, as it was held Dyer^ 
2. & 3. Philip IS ^try, f. 127. Yet no other juf- 
tice of peace but one of*thofe that was prefent at the 
enquiry qm grant a fuperfedeas of a wrif'of reftitution 
awarded by them which werc^ prefent, as it is,in 2. & 3. 
EH%. Dyer 187, And I find that in M, 2, Elite, fir Uriah 
Brereton-i fir IFiUiam Dauenport^ George Calverley^ and 
John Duttony four juft ices of peace of Chcftiire, whjeh 
were 501 prefent at the finding ofra force betwixt Hur~ 
UJion and Dqrey and yet awarded a fuperfedeas to difeharge 
a writ of reftitution which was granted by tHe juftt(e$ 
who made the inquiry, they were fined for it, aftd the ^of* 

fefiioil 
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jfeflion fettled according to the Irrit of reftitution which 
svas firft ^ardcd. 

Ahd m the cafe of reftitutlon of goods forcibly taken 
Rway, the fame hath ufually been done by th« oath 
pf the party, for he can beft tell what he loft,^ and in his 
own cafe his oath rnrdl be taken in odium fpoliateris. And 
fo it was ordered in Chamberlin's Cafe, 4. & 5. Philip 
Mary j where it may be obfervcd^ that he did not only 
fwear what he loft, biit what^t|;ie goods were worth whicl) 
he loft ^ and the value was reftored him according to his 
pwn oath. 

I AM in order now to fpeak of duels^ wliich fifigit 
fight only betwixt two; and that is cither duellum temera* 
rium^ or duellum per breve direSitmy which w^s an ai)tienS 
Englifli itrial.’ ^^hc judges have varied heretofore in opi-r 
nion, whether this were puniftiable at the poihmon law or 
in this court ? And Co^e faid, that delinquentes iracundid 
provocati puniri debent^ ; but the lord Egerton held it 
puniftiable by all laws. Howfoever, it is moft fure that 
a challenge to Angle combat hath been ever puiiifli^ 
able.* So it was held,betwixt Wharton arid dieter about 
43. A//2.»and in fir William Morgan's Cafe before Ipecir 
fied, before an/ proclamation; and ftie reafon then given 
was, feecaufe it was a preparation to murder} for if a man 
endeavour to murder or poifon a m^t that endeavour IS 
punilhable in this \:ourt, although ,it never came in aa, 
TBut fince the edia and proclaquation, his royal majefty> 
in the Cafe of Tlhi ijimas^ pronounced a fentence ppon tfio 
breach pf thcvedjd);, where the^olFeiidcrs were committed to 
■ the Tower, and fined a thoufand poiirids ^ man. And fince, 
Jn /vy and Mood^s Cafe, a fcugrilous meflage to provpkc 
a quarrel was. here ientenced} and it feemeth, that the giv¬ 
ing of the Ve tq the inttgit to provoke a quarrel betw'ixt- 
* men of equality, is punifhatile'in this court. ^ But if th® 
lie given by a fuperior to an inferior, betwixt whom 
there*is a juft caufe of ctqiteftatipn of truth and filj^hood, 
it is no offence heje punifhable; a$ is chared- 
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with a crime denief'it, and the other giveth him'th^ 

He. And fo it was held lately in Gotkin*^ C^e. • 
Waylaying a man to aflaultf or beat him, is an offence 
ever hfi]d^worthy of the fehtence of this court: howfoever 
it be, but nlan to man they who Ihall fo do, are in th? 
number of injidtatores viarum^ who in 7. H„ 8. in the tim? 
of the lord cardinal were not thought capable of enjoying 
the benefit of fan£iuary. In 27. Eliz, Lodmick GreviU 
lay in wait for ftr John Conway at Xemple-bar, and beat¬ 
ing him with a baftinado, was punilhed for And 
''if*a man (hall by any train draw a man to his houfe, as 
fom'e familiarity betwixt him 'and the'wife of 
him who fo inviteth him, and ihall afiault and beat him, 
he ihall be feverely punifticd j and fo was Jir Humphrey 
Tufton at the fuit of mr. Neviil 5 for t]jjs is a laying in 
wait for hint: but if it appear'{)lainly that he did abufe hi$ 
wife, qu/tre 3 for the court was much divided u> this cafe. 

Assaults made upon privileged perfons (men of the 
long robe) have been feverely puqiihed in this court. A 
courtier ailaulted and hurt mr, recorder Fleetwood ; he was 
fined, and^ put out of the queen’s fprvice. Mr^ ferjeant 
William being defperately aflaulted by one Watkifiy againft 
Vhom he had been of counfel, the offender in M, 44. £//z. 
fi>r attempting to ftab him, was fentcnced to lofe his^cars, 
ind perpetually imprifoned during his life. In like cafe 
Jir Edward pVmgJield^ was fined for offering to afiault fir 
Edward Coke-in^e ftreet; and many others for aflaulting 
churchnien. 


$. IX. OF MAINTEKAKCX. 

The laws have b6en ever ffrid^ againil nvaintenance in 
all ages. They began with the l^qglifli (ayrgivef Edward I, 
I. Weilm. c, -25. 28. hut thefe laws concerned the king’s 
officers*; anJ minifters obferving the beft courfe of refbr- 
inatioi^o begin at home, and th^punifhment in ^is.court 
ffie hjng’s pleafure, fiat. i.^5/?;».c« 28. extended further 
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fo die chancellor,treafurer,and th^ir clerks, Statute PART Mi 

c. 14. ftr^heth to all great men of the land, and to infe-? 
rior perfdns, and mentioileth the particular kind of writing 
letters. Statute 20. E, 3. b. 4. forbiddeth maintehaiice in 
the king’s fervants, queen’s, and prince’s, and in o^hef 
perfons; and theif puniihment is, that their bodies, lands, 
and goods lhall be at the king’s plcafure. By (Vat. R, 2. 
c. 4. the king’s counfcllors and all other his odicers, or 
any other inferior pprfons, were forbidden to maintain 
quanFci% and that upon paid of being huifomed. The 
32. of H. 8. c. 9. includeih champerty and fembracery^f 
juror?,»by-letteas or promises, and makcth'the pe 5 «ltjt,ojC 
fiich buying to be the value of the lands bought, and the 
complaint is to be within one year after the offence com¬ 
mitted } which law is an affirmative I4W, and keepeth on 
foot all former ad^s of parlivi^cnt: and thcrefojrc if the fuit 
be brought after the year, it muft be laid generally againft 
the laws and flatutes, and not upon this law. But thefe 
laws are to be underftood of fuch kind of maintenances 
which ;tre juftifiable; as if 1 have the reverfion or re¬ 
mainder of land, I may maintain ^ fuit concerning that 
land, becaufe it is mine own intcreft^ ^o may the feoffor 
and feoffee ip ufe maintain a fuit conce;^ning the land. If 
one be indebted unto me, and deliver me.an obligation 
made to him by another for fatisffidiion of my debt, 1 may* 
fue this in his name^ as it is in 15. H, y, t. 2. If I grant 
that if my tenant for life die he (hall hat^e my land 
for twenty-one ^ars, B, may maintain fuit for this land by 
reafon of his jioilibility, as wail Held 9. H» 6. c, 64.; but if 

* I buy an obligation and fue it, that is maintenance, 

37. H, 6. c. 17. One that is allowed a curator of orphans 
goods in cqufC chriflian, may fue iii chancery Ibr thole 
goods, as it Was adjudgedq/n Cannm's Gale. It is lawful for 

* any man to dilbuHe money iirthe profecution 0^ any caufe 
for the kin|, as an indidiment or any information in the 
exchequer pr Sut Chai^ber on the king’s par^s^s it 

wa| 

» • 
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was held in Iheringc ana Bettingbam*s Cafe; and therefore 

the maintaining pf fuits in the §tar Chambe^lsi^menlsoned 
in the laid ftatiite of 32. H. <8..arc be underftdod of the 
defciichnt’s part; for all fuits on the phiijtifF’s part aie the 
king^s fuit'i, and to maintain the king’s attorney’s fuits was 
adjudged no maintcnaince in ftr George Reynolds's Cafe; 
iiml to muintain a relator in a fuit was held no maintenance 
in Rofe's Cafe ad feit. attorn, cx relatione Floyde. A kinf.. 
man may affift a kinfman injiis fuits^ but the chief jullicc 
Lee held, in Cannon's Cafe, that the nephew cfiuld^ not 
difburfe monc^^ for the uncle: larnen quaere. And Cokc-^ 
^tWfn^'general, charged the lord Sbc^efdior Ifanding in 
court to hear^^r Robert Dudley's Cafe, being his brother by 
the mother, as a counicnancer and maintalner of the caufe; 
but it was held an \injull charge in dive|s reTpects; and it 
feemeth by the book of 15. Ilf'q. that deeds of charity can¬ 
not be interpreted maintenance; and yet if a counfellor 
fhall fpcak in caufes without fee, as an alTignment in fonnd 
pauperlsy it is held maintenance, although perhaps he knew 
the party poor. For maintenance in buying titles, it is 
doubted, Dysr^ 34. FT. 8. whether,one in remaindeV may 
buy a pretended title to gain a polTellion from the true te¬ 
nant of the land in pf)flcliioa ? But if land-be in qucllion in 
chancery, it is not champerty to buy the J;ind hangijig thkt 
"I'uiti or hanging any adtion of trefpafs at the common law; 
for fuch fuits may ftijl be kept on foot to keep the owner 
frPm felling, as it was held by the lord Egsrton in-tife 
Cafe oijir Rowland Dymock and the earl op and in 

the Cafe between Jir John Stafford and ftr Flgomas Throck- 
:mrton<i M. 3. Jac. It is no maintenance for the tenants of ^ * 
manor to' join together tp maintain their cuftoms, as the 
judges held in Duhch and Doyly’s Cafe. ,But the«/ffr<f 
Mgerton held, that if a tenant prej^ribe that he and all thofe 
whofe^ be hath in that* tenement have ufed to have * 
common in certain grounds, the reft of th# tenants ^of 
^he^cneinents cannot main^n that fuiti^ becaule it 
tendeth to the particular. But the judges were of another 
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o[^inioj[i} for they faid, that every tcnMit fo pJrefcribe ^A’^T 

for his fevcr^tencrrcnts. ^But where the pleading is, tha^ 
infra talem viUam talis hahetur ctnfuetudo^ all in the towri 
play maiptain their cuftonii So it hath beep much que& 
tioned. Whether the pariflijoners might with a copimon 
purfe maintain their cuftom for tything, by teafon that every 
man’s fuit is particular ? But the former cafe over*ruleth it. 

And yet tenants or parilhioncrs may not tie thcmfclves by 
writing or by oath to maintain apy other’s fuit, for that was 
ever neiB^nlawful; and fo adjudged in#the lord lf^tlliai\ 
Hovjard*% Cafe againft his tenants in Cumberland, Yea, 
an agreement to maintain a fuit and to divide the benefit 
of it, is maintenance at the common law, although no fuit 
enfuc; and fo adjudged in ^g£rton*s Cafe againft, 

HU, 14. fac, and ihere faid^ that it is the Worft main<^ 
tenance, becaufe it giveth fuel to all fuits, And it is 
proved by the cafe of Dyer, i. 5. if a juror takes money 
to give a* verdift, and yet he gives no Verdi^, or a man 
undertakes to maintain, biit doth not maintain, they are both 
puniftiablej - and the Old Book 30. JJ/ize there cited for 
proof. As a man may not buy a title hanging the .fuit, fo 
may he not after judgment given in it before execution of 
a writ of error be brought to reverfe the j udg^ent y and fo it 
was adjudged in Jl/ioufeznd lVeaver*% Cafe, ^ 45, 

Eliz, where the cafe was, that a recovery was had in ap' 
aHife in a court baron ^gainfl; Moufe, and thereupon judg« 
jTilfft>^cn but by order out of the exchequer execution 
flayed, and tlTe'pIaintiff and defendant by order of thair in¬ 
terrogatories pleaded. We<jivery^Xsx the judgment, fpcnl 
money in the fuit in the exchequer, and it was adjudged 
maintenance, To talce a leafe of l^ds to the ^ndto defend 
the tid^ ip a fuit to be brought, was adjudged maintenance 
in fir Oliver Lee*s Cafe agah|ft.£/4^W, in P, 4. 7 <rr^and |6 
Maintain a fiiit of goods to havd part, is here pttn!|jhab]je. 

For preparing, labouring, of foliciting of jtirors« and 
their being laboured^ coined} iiere neceflatily to b^ 
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Vo be, off no force. And fo in tb^ Cafe where the 
icing's attorney was plaiiitifF by re^ation^ HauleJ^ againft 
yjr Tkomas Brereton^ the delivering of a breyiatc of the 
caufc to *a |uror Itath been hetd an offence, and feverely 
pitnifhed in C.fe, But in the Cafe be- 

twi^tt Bechet and a juft ice of peace in Cornwall, 

9 juror, coming to him about bufinefs for the king, mr, 
JtaJhley fpoke to him to appear; and there lying an exem- 
pUfication on the table before him, faid, there was that 
w that muft end the controverfy, but read it not j” this was 
held no 'embracery. ^0 Cjloke faid, it wa^ lawful to tell the 
juror what ^he iflbe w^s, being no more than was con- 
ta,ined in tbe-fccord of niff prim* And fo to fpepk of a^ 
'•focord and make no inference thereupon, was no ofjcnqe,^ 
U?ON the hearing of a caufc of that nature, I rem^bci; 
the hrd Egerton told the co^rt, how Aat he. ^cing fojjp: iof 
general to. (juecn Elizgbeth.^ and ftanding’bchmd the lords* 
and namely behind Robcft^earl of Leicejiery when a caufc 
■was h.?ard 9 oncerning the writing of n letter to a juror to, 
appear^ the great c^rf afjeed if that wefe a fault, and fwore. 
h,e had done fo a hnndred times, I. epujid^not by th^; way, 
b^nt note how qc^efiary a thii^g it is, that the great lpr(j^ 
of the kingdoj^ fiiould not neglc<^ the ftudy of tjie law^ 
of dieir own country, where they arc to fway and govern, 
^\d>iyhere,^ by thejr e3£ainpje,y>in, breach of liiw ^perhap^ 

through 
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of. It is a dangerous kfchd of maintenance; and it is clear- 
that the writing of a letter to a juror to appS^r and to dp 
his confcience, was held embrae'ety. fo> that em¬ 

bracery is properly betwdxt the party to the fuit and the 
juror, and not betwixt ftrangers ? as injir Xhomm Lucas's 
Cafe, where he had nothing to do, for mifuit fe alieno* 
But the party himfelf may labour thc jurors tp ;^ppcar j yet 
if he acqua|int them with the ftatq of the caufe, or they 
promife jo ftand to him, as ir\ the Clafe hetwix:t Ognell and 
Barfom-i M* 33. ^//z. the j[»\rors were ordered to-ft«i*id on 
fne pillory at Weilminfter and at the affixes, and the ver- 
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throilgh ignorance), the Whole iftdtitudc I^UoW) as led 
by th^ir exapple authority. 

The kboUring of jurfcrs before they afe ctttpahnciled. 
is as well panifliable as after j for 31. Eliz. three ju^ 
rors of Middlefex which agreed to acquit Lodovick Grevii 
if they Ihould be of his jury to try him, wtire papers ift 
Wellminltcr-hall, and were giicvoufly fined. So alfo if 
they accept money for a reward after the verdift given, 
it is an offence punifh^.hle in this courtj although out of 
the j W i i i t c of Dedes tantum-^ as*is proVed 39. ph 19. 
Neither is it uecefliiry that jurors fhould take, promife, <fr 
receive money, a«td be imbraced; both which are re«^ired 1 
in a Decies tantuniy as appears 39. //; 61 C, 3t» for other-- 
wife the action v/ill not lie. But if a juror have a good 
bargain in lands, or any chattels, for to^icld favour in hiS 
verdict, it will be*punilhed,vis may appear in Fitzh'. Dt~ 
cies Tantum-i^\> 191 Infiuite are the punifhments of jurors 
and thoip which have imbraced juries; and the queiliot 
now is not thereabouts, but only concerning the jurifdiiSiioii 
of the court, Whether the truth or falfehood of a verdi£f 
hetwixi party and party may be examined ? which I have 
ever held to be cxaniiuliblc as in aggravation; for it is a 
greater ofTdnce'to.give a verdict again||^ii evidence than 
according to an evidence, although the pa;prepared; 


u 

p ih 


for as \he reverend lord Egerton would often 
Vtndtre jujiltiam infanta ejly vendere injujlitiam nequitia% 
therefore to examine the truth bf the verdidf as an 
accelitlTyi«ac^UtQgnt to prove that the jurors were cor¬ 
rupted (as 1 urged it in Atvcoo^^ Cafe), £ fee no Incon- 
^venicnce ; bu>my lord Ferulam received it at that time. 
But of this'fubjc£^ I have fpoken before. 

I SHALL yet add a word or t\^o concerning what pefa 
fons ftiay maintain by profeflion; and I fitid that by pro* 
felllon only a barrifter counfellor or attorney iflay 
maintain a'c^ufe at the bar, or in profecution,'*and •theii* 
clerks And upon an aftion brought upon the flai^e of 

' 32. TKs* 
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FAR^IIi 32. I/. 8. 0)^ an infon( atlon, the one*may juftify that he 
Is eru/iitus et in Uge peritus^ and for his fvic maintained 
tlie caufe, preut ei lene Uciiit\ and the other, t/vat He is an 
attorney in that court, and fworn, and that the party re¬ 
tained him, and fo juftify. But for the firft, I have heard a 
travcrlc taken to a counfcllor 'i. plea to an information in the 
exchequer, ahfque hoc quod pmuliiliis defendem fnit in lege 
per it us ; and that was one Prince’s Cafe of Shrewfbury, 
who was the only man in his that was allowed to 
praefife at the bar by letters'patent under the broa/’ and 

flevcr called to any inn of court, which I fiippofc was a 
. reafoj. of thr'craverfe. But it a counfcllor W'ill giiJe advice 
to vex the fuhjecf, or deceive private perfons or the king, 
or to break a good wholefome ftatiite law', mr. Lambert 
holdcth that punii^iable here. But furc it is, that if a coun-^ 
fellor or actoniey will take upon him to compafs a jury, 
that is punilhablc. And fo it was held in Bradley’s Cafe, 
who efcaped by faint proof; he being afluredly the greatcfl 
and moft notorious preparer of juries of any attorney in 
that part of the kingdom; under the burthen of whofe 
corruption by that praiSice the county of Salop hath 
groaned* many years, and if the lord Egerton had lived, 
would have been^dclivered ere this time. So that the 
rule is, th^^j:-stf^eants and counfcllors (who for aught that 
I v.an find in the Book of Entries arc all one in this cafe) 
may maintain, fo long as they keep v^ithin the lifts of their 
duties to Iheir clients} and fo muft attornies do alfo^;^/:*?; 
an attorney in the common pleas cannot tollow- 

ing of a caufe in the exchequer, as it was adjudged in 
PoJlervCs Cafe, who was fentenced for it 45. Eliz ,; no 
more can a clerk of the chancery the following of a caufe in 
the Star Chamber, as it feemeth: and yet that may be a.quef- 
tion, for being illowed to write to the board to be a clerk 
to the lord keeper, the clerki of the Star Chamber being his 
lordlHip's"^clerks alfo. But in our age thert. are ftepped 
up a/iew fort of people called jfolicitors, upknowiji W the 

records 
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i‘ecor<]s the law, who, like thel gfafshopj^ers of Egypt, 
devour the y^hole land; and thefe I dare fay (being au« 
thorifed the opinion ofr the moft reverend and learned 
lord chancellor that ever was before him) were expreft 
maintainersj and could not juflify their maintenance upon 
any action brought: I nicai^ not where a lord or a gentle-- 
man employed his fervant to folicit his caufe, for he may 
juftify his doing thereof; hut I mean thofe which arc com¬ 
mon folicitors of caiifej, and fet up a new profeffion, not 
*beiitffld 4 'wed in any court, or at Icalt not in this courts 
where they follow caufes-j and thefe are the retainers of 
caufes, ifitd dcvoi*fers of men’s edates by cc^itcntion* and 
prolonging fuits to make itiem without end. 

There are yet another fort of people which may 
maintain one atnother’s caufc; and that, is, one defendant 
may maintain the fuit of hi^ellow defendant;‘for other- 
wife his own caufc may have prejudice; nay, if a bill be 
preferred againft two for one offence, and againf^one of 
them for another offence,^he that is not charged may main-* 
tain the whole fuit, for the prcfecution in form looketh not 
to the *matter but to the ordinary courfc; and I am of 
opinion, thajt the party may examine witnefies in tfie latter 
cafe, in the caufc that he is not chargeJk.„^ And my realbn 
is, bccaufe that if he be innocent of the o^^cnCi^kl4Sjlich he 
is charged jointly with the other, yet if his fellow £hoi 33 ^ 
be fentenced by the courfe of the court^ he lofeth his cofts, 
t£si,diere is no reafoii but, if lie may receive advantage 
by it, lie* 1 liay-d» 4 iis endeavour to make his fellow’s^caufe 
appear truly to the court; and* fhis more properly than 
Mmicu$ curia may at the common law. 


§. K. kRAUD. 

% • 

The cothipon law of England hath evermore ^bhdrred- 

covin «nd deceit; fo that t);iore things which are mdft fa- 
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f AR^r II, voufcd Ih lajy, yet bcitg mixed with fraud, they are'inade 

tortious and unlawful; as fir Edward Coke Aath declafed 
in Farmer\ Cafe; 'Fhere is nt> queftion butvSe law pU- 
nifhed fraud before the making of the Oatute 13. EUz. c. 
but the provifo in that (latute^ that falfe deeds made bona fide 
&ould not be conftrued within the law to be fraudulent, 
hath begotten more fraud than former ages ever heard of; 
for to colour their wickednefs it is now ufual to make a 
pretext of fome poor confideration, thinking thereby to per- 
their fraud; and that Was puniihable beforft,|^'.rA law, 
as appearcth in Paitcrfsrt^% Gafe, 3< Richi fol. It may 
- be alt hard ifiatter for me to deferibe wbat will be a frau¬ 
dulent deed within the law or ifatute. And for that 
Twyne's Cafe muft yield our direilion, which we muft take 
as it is reported .by fir Edward Coke^ making a caufe to 
bs fraudulent as it plaafed hi^ in the time of his potency, 
which will ferve for an example as well as another. 

One Pierce being poflefled of a term for years of 
lands Sf good value in Hamplhirc, and of a flock of corn 
to a great value, was indebted to Warherton^ a penfioner 
tp queen £/iz. in 200I. and to Twyne in 400I.1 IP'ar- 
berten ftted his bond. Pierce conveyed all his corn, cattle, 
and goods whatfojtver to fatisfy Twyne*s^ debt, upon condi¬ 
tion day; but Pierce during the time did conti- 

-x^e^asTi^poilefllon, yea and marked the cattle as his own. 
Pfarberton had judgment and execution, and Twyne under- 
llanding <of it, refilled the execution by colour of his 
And this deed was adjudged fraudulent, it w'as* 

genefal of all his goods end chattels; fecondly, for tliat he 
kept the pofleffion after the grant; thirdly, for that it ww 
never publifhed till the fhcrilF’s coming; fourthly, for that 
it was made after the Vuit commenced for the firft deed s 
fifthly,for that (here were fome^nlawful claufcs in the deed} 
fifthly, although it were m^dc upon good confideration, yet 
wa^ it hot made bona fide^ whereas both arc within tbt 
. proyiuon of the ftatutej and|^ecaiire it is-but a^fvord,-1 

will 
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will Explain this laft firft, for it foliivJeth fonjething infcn- 
fible. ^ Butthe cafe of baiikrupts explaineth it plainly. 
Where a >jan being indebted to many will deliver his goods 
to the fatisfying of one cxpedi«>g relief from him> and 
fo the reft are whcdly unfatisfied, this delivery 'although 
there were a juft debt) is fraudulent to the reft of the cre¬ 
ditors, who ought to be all equally fatisfied. 

For the explanation of all the other points, I muft put 
another cafe, whereby,it will appear, how far forth the 
•fornws*^les will hold' water. ^Puramore was indebted by 
obligation to Moore^ Bitrlemacke^ and others, to whom 
Moore ftbod engaged for him in 500I. and flood in '*bond * 
alfo to Speak in loool. by recognizance for a juft debt. 
He was poflelled of the great farm of Michaeldcver in 
Hampftiire, and of a ftock of corn and cattle to the value 
of I cool. ^In February heNconveyed all his igoods and 
moveables in Michaeldcver to Burlemacke^ upon condition 
for fecurdty for his money at a day; but, by his fer- 
vants, fowed the ground, Ihore the (heep, fold the wool, 
and had formerly given BurUmacke other fecurity for the 
fame rrfoney. The beginning of May BurUmacke^s man 
entered by virtue of aflignment, fccretly. May 26, Speak 
filed a feire facias.u'pon recognizance, upon the 2d of 
March Jie had judgment and execution in 'i 
and took out an elegit to the ftieriff of Hanipfhire, wSS"^ 
took the goods in execution, and was refifted by Moore by 
V-hJication of the deed. And it was adjudgedf that this 
was nolratSduicfiit deed. Firft, M his goods and moyeables 
in Mtchaeldevcr is a general of* an efpecial, and not genus 
^generalijftfnum^ to be intended all the goods he hath, where¬ 
by he left himfelf ndthing, as it w|is in Twyne\ Cafe. Se¬ 
condly, That itjWas lawful for the granto’r to keep the pofief- 
fion until he iaileth of his j^yment} and that agreeth with 
^he lord Dyer*s opinion in thvJlmoner*$ Cafe. Thirdly, 
That the grafitor needed not to publilh the deed uht|l there 
is^ caufe^given^him. Fourtljly, Although he have a Wijmer 
VoL. II, ^ H fecur^y, 
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PARf ' II. fecurity, yet^he may tsLcc a latter witfiiout fraud, and tm 

have two Itrings to his bow. 

I DARE not comment upon thefe two judgn^'jnts, for I 
know they are notorious; it will eafily appear wtiere one 
was extended and the other diminilhed; but the rules arife 
plainly oiit of cither Mmereby a fraudulent deed is ma- 
nifefted. And this was ever agreed for a conftant ground, 
that a feigned or no confidcration will make a deed fraudu¬ 
lent, but a good confidcration will not defend a deed from 
fraud, as I faid before in the fixth rcafon of Twyn^rCi..fs: 
fbr although it were at firft made truly, yet if it be after 
.... fraudulently isfed, it deftroyeth the wholR force o^it, as it 
was adjudged in BurrelCs Cafe; which was, the grand¬ 
father made a leafe of his land to the father of 1000 years 
upon covenants of marriage; the father before the death 
of his grandfather affigned hi!»*lcafe to his fon under age, 
and others, for payment of his debts; the grandHuher died, 
the father continued the ufe and pofTefiion of the lands, and 
fold the revcrfion for a valuable confidcration to Burrell-^ 
who entered, and was thruft out of the fame by virtue of 
the affignment of the leafe; and the fame was adjudged 
fraudulent, and within the ftatutc. 

Another fetjhKl ground there is. That howfoever a 
fraudulent jks^Cf fhall be damned againft the creditors, yet 
• 4 <?^irgood agaiiifl the grantor; fo that where deeds are 
damned as fraudulent, it muft be underftood that it was 
only againtt him by whom they were made to deegu^e-;' 
for a deceiver otlierwile would take adva«wge^r‘his own 
wrong. * “ 

I SHALL hereafter touch, that an infant, or a feme ' 
vert^ fhall be puniflied by this law, asPit was in the CjJc 
of Jir fVilliarn H ifemari'^ and that is upon the ground of 
nfy lord D^er. T'hat ftatute bi^ds all perfons* but fuch as 
arc excepted; and thcndeed&madw* for the protedion of the* 
eftate 0/ (>ne that iiitendeth to become a furtive, is ex- 
pref^within Uu law; and tha|> v/as kVhithni^hamW^do, 

Lut 
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But V a man be to fight a quarrel upon a duel, and makcth 
a deed for the proteiSting of his eftate if he Ihould kill his 
adverfarywhether this deed be fraudulent or not in itfelfj 
is a querfion in Hayward's Cafe, but referred to the judges, 
and never certified. 

I HAVE obferved, that in divers cafes an agreement and 
pradice to do an unlawful thing, although the fame were 
never put in execution, was held to be punifliable j as an 
agreement to maintain « fuit ajjd, to fliare it, was held the 
woSTnirtlntenance. But in the Cafe of one Day^ 45. EH^ 
it was agreed, that an agreement that a fraudulent jleed 
ihould be made, Cut the fame never made, that agreement 
was no oiFence \ and I conceive the realbn to be, becaufp 
the deed is not malum Jimpliciler^ but fecundim quid’, for 
it is only bad iii re^pedl of the creditor, or otherwife that 
deed is good. 


And this court liath power as well as any other to avoid 
a judgment had by fraud, and to command the record to be 
vacated, as well as the Judges of the common pleas did 
in Ilarpfods Cafe, in 8. Eli%, where the judges, finding 
the judgment to be frau'dulcntly confefl'ed, made k vacate 
of it. As v^heii one that was adjudged ij^^the quarter fef- 
fions at London to be whipped, and being ce jiqjitted to 

% ¥mm 

the compter confclled a judgment of 200I. to an attorney' 
of the common pleas^ whereupon he brought him by 
^'abeas corpus to the common pleas bar, and therS he was 
committed Fleet in execution, which was qut of 

the power of the city of Lonefofi, no queftion but this 
rourt might have caufed this judgment to have been va¬ 
cated, and the prifoner to be renytted to his punifhment. 
And 1 know no ,reafon but the fame courfe may be 
held upon all* judgments v^erc young men are drawn |o 
c^nfefs a judgment for a fecunty wimout any confider- 
ation, of which fort there are innumerable j for fur^j^ to 
fubfeqiiejit juft deeds, they,|are as fraudulent. . 

H* xr. OT 
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fAKj II. 

§. XI. OF LIBELLING, AND* SCANDALOUS 

AGAINST NOBLES. - ' 

In all ages libels have been feverely punilhed in this 
court; but moft efpecially they began to be frequent about 
42. & 43. Eiiz. virhen Edward Coke was her attorney 
general. But it mull not be und^rftood of libels which 

* I 

touch the alteration of government j as, 

The Cat, the Rat, and Lovell the Dog, 

Rule all England under a Hog; 

er the work of mr, TVlUiams of the Temple, not long fince 
executed at Charing Crofs; but libels againft the king’s 
perfon and nobles have been^jcre exaniined. So was that 
in 7. H. 8. at which time, for the difeovery of the hand, 
the books of all the tradefmen in London were to be 
viewed, with two aldermen and a knight appointed by the 
council to confer the hands and manner of writings at the 
Guildhall, whither they were to be brought fejJed for 
that pufpofe only \ and this done for the difeovery of the 
author. 

of fevcral kinds; either by fcoffin^ at the 
“"pCrtbn of another in rhyme dr profe, or by the perfonating 
him, thereby to make him ridiculpus; or by fetting up 
horns at his gate, or picturing him or deferibing him, o:' 
by writing of fome bafe or defamatory lett«f-«fl 3 *]^bliih- 
ing the feme to others, bi^fome feurvy love -letter to him-.- 
felf, whereby it is not likely but he lliould be provoked to 
break the peace; or to publilh difgracctul or falll fpeeches 
againll any eminelnt man or public officer. Of e^ch of 
Ihcfe I (hall only remember aiyexaniple or tWe, and then 
leave it to the fearch of«!nfinite pr. ccdi-nts. * 

a libellous rhyme, i?/flw^againi: EaiEesand Others 
wa§ m unnappy libel in verlcjagainTt tae f^amti^.and his 

Wife, 
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which took upon him to make, .Veing a barber 

in London, and was juftly fentcnced to be whipped for help¬ 
ing himfolf, for afluredly he was not able to have written 
fuch a liihe, for which he was fentenced about i. Jacobi \z\\di 
before that Holloway’s Cafe in Chancery-lane; and in 37. 
£liz. Barney againll Farmer^f two juftices of peace, one 
againft another. The perfonating of the earl of Lincoln in 
a play was feverely punilhed; and doSlor Millvoay’s Cafe is 
not forgotten, wherein the defendants were feverely pu- 
^Mw !^--.»yet the lord chancellor Egerton faid, that he held 
not the doctor in that builncfs to be St. Augutlinc. ^ 
Picturing or fetting up horns at a min’s gatl was « 
feverel)/ piiniihed in the Cafe of Horfey v. fflley-i 33. & 34. 
Eli%, And in the great libel of IVeils^ there being a fame 
againft a townfman that he lived incontinently with the 
wife of the plaintiff ifo/t?, Hn a May-game ufe’d yearly in 
that town tiiey brought a man riding with a board before 
him on which was a pair of nine-holes, one. riding at the 
one fide faying. He h^les for' a groat j the defendants 
being many in number were feverely punilhed for this 
paftimb. 

And for fcandalous letters, the precedents are infi¬ 
nite. One of the firft fent to the pfirfon himfelf was 
Lloidcy^ regifter of the bifhop of St. Afaph, Peter 

hreverton^ clerk, fentcnced M. 2. Jac. and yet me de-** 
fendant would have undertaken to have proved the con- ’ 
tents of the letter to have been true, he thcrebj;' ciiarging 
him with uiibtiy and extortion in his place, Then was 
ftr William Hall’s Cafe againft EHhy a fcoffing letter, 

* and feverely punilhed. A fcurrilous letter from one mean 
man to another, wks A/. 12. Jaf, fenieaced af tfie fuit of 
Barvows v. Li^elling^ and the fame only fent to the party 
himfelf. Nay, Norton y<^Roper^ 1. Jac, was feptenced 
‘for writing a fcoffing letter by one rival to another. ^ 

But if th 4 letter be written to a man in authori^, as in 
Trim 32. EUti, Hide v, i:!mlley for writing a letter to the 

H 2 , ma>t 
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mayor of the borough ol Wallingford, charging him '%yith 
injuftice, that was fevcrsly puniflicd; and a letter written 
by Bocib to fir Edward Coke^ charging him with fome cau- 
telous courfes in profecuting a forgery, was fent\ need to 
.the pillorynay, difgraceful words and fpeeches againft 
eminent pe lons have been grievoufly puniflied in all ages. 
In 8. H. 6 , one Scotty a juftice of peace of Surrey, was pu- 
nilhcd for fpee.\ing certain words againft the lord cardinal; 
an i in the fame year one Kni-i:ctt^ and one called Long 
'Janies^ for uHng encivil v.'oids to tne IhcrifF of London, 
in^the wreilling-placc at Clerkenwcll. And I2. H. 8. 
one S^ye was fentenced for raifing a falfc report of the lord 
Dacref, of South. And in 7. H, 8. Lucasy a privy-coun- 
• fellor, was fentenced tor Ipeaking fcaiidalous words againft 
the lord cardinal. And in the days of queen Elizabeth^ 
one fentenced to the pillory for^^faying tHe lord Dyer was a 
corrupt judge •, ajid George Fernon s at the fuit of 
mr. ferjeant Crew, for fpeaklng againft fr Henry Townfend, 

An’D the pui'lijoers cf libxds are as Lvercly piiniftied as 
the makers \ therefore it is ulbddy faid, that it were 
a punuhment to a lib-Her if no man would publiifh it. 
'rhereforp, to hear it fung or read, and to laugh at it, 
and to make merriment with it, hath ever bden held a 
publication in lawf^ 

TiiJ ^RTTa^two grofs errors crept into the world con¬ 
cerning libels: i. That it is no libel if the party put his 
hand unto jt; and the other, that it is not a libel if it be 
true i both which have been long fincc exncl lcll ou t^of this 
court. ‘For the firft, the i;e;^fon why the law punifheth li¬ 
bels is, for that they intend to raife the breaclf of tne peace, 
which may as well be done, and more cafily, when tlic hand 
is fubferibed than when it is not. And for the other, it hath 
ever been agreed; that it is not the matter b^t‘the manner 
which is punifhablci for Jibelling againft a common 
ftrumfc^ as great an offence as againft an hoyeft woman, 
and peauaps more dangerous to ^he breach of the p^eace: 

' for 
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for as the woman faid flie would never grieveito have been 
told of her red nofe if ihc had not one indeed, neither is it 
a ground to examine the truth or falfehood of a libel, be- 
caufe it is fub judtee whether it be a libel or notj for that 
takes away fnhjeBum qtia^Jiionis^ and determines it to be no 
libel by admitting the defendant to prove the truth, and 
the defendant in that cafe ought to plead a juftification, 
and demur in lawj but if he pleads not guilty, the 
queftion is gone whether it ^be a libel or not. 7'he 
w 7 iting '*of a letter to the neareft friend of a perfon, 
thereby to draw him into difpleafurc, and work him 
any difinherifon 'or prejudice, hath been held an of- ' 
fence deferving the fentence of this court. And fo it was 
held in Peacock^s Cafe and Reynoldses Cafe, and many others. 
But at this day* the,offence of writing provoking letters is 
much encreafed by his late majefty’s ^ edids ahd procla¬ 
mations publilhed to fupprefs all provocations of quarrels, 
although 'the words or writings tend in ftridtnefs of law to 
be libellous. 1 could fppnd much time in the dilcourfe 
of the libels of thefe days, but fir Edivard Coke hath 
Ihortly and pithily fet dqwn the diverfities, who (| think} - 
in his time was- as well exercifed in that cafe, as all the 
attornies that evef were before him. Ic^t cannot I omit 
the obftrvcd courfe, that hi this court a libel made ag■^inft 
a dead man lhall be punifhed j as Le wis Pickeringes Cafe, 
for his fcornful libel ag’ainft that reverend prelate qrchlifoQp 
IVhitgift: but whether only in this court, or by indictment 
at the common law allb, I am doubtful j for as a trefpufs to 
the party it caqnot be, and as"* a foandal to him that is 
dead in his public fervicc, it hatii been adjudged, that 
words of iniButation agaiiift a great judge after his death 
(houlcf .not l^ exaftiiiied, left the public jiiftioe might re-? 
ceive prejudice when he is g»)ne, that Ihould make it app^r 
^0 be falfe ajid fcaiidalous j whidh was the judges* opinjons 
\fi Strqwifs (Jafe. And ye^ furely the king may punilh 

• Kinj 
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I 

the detra£lioi\- of his puolic jufticc. But this is left to 
the difcretion of good and temperate times. And I 
dcfirc to obferve one difFcrcnce,^ which ftandcth with the 
rules of law and reafon, and which, under favouf^ I have 
ever ccnceivcd to be juft, 'I'hat upon the fpcaking of words, 
although ti’iey be agalnft a great perfon, the defendant may 
juftify them as true ; as in all adfions fcandalis mag- 
mtum^ which are as properly to be fued in the Star Cham¬ 
ber as in any other court, and he ftiall be tlicre received 
to make the truth appear, liut if he put the fcMRhd' iu 
writing, it is then paft any juftification, for then the 
inanr!6r is exrfminable and not the matte.''. In foiSie cafes 
a libel lhail not be examined; as where a libel is made 
againft me, and I hold it more prejudice to me to have it 
publi ‘»“d than if it were concealed; as it was held in 
Litfub*s Cafe, of which I ftiarll take occafion to write a 
word or two in another place. 


§. XII. OF CONSPIRACY ANd'fALSE ACCUSATION. 

M 

1 WIL^ conclude the particular offences which I (hall 
fpcak of with this great offence of confpiracy^ rarely heard 
of ill former times, but in our age gro'wn frequent and 
fa milia r. And herein fome queftions have arifen; as in the 
'TCafc* betwixt Rochejler and Bohn it was queftioned, Whe¬ 
ther if the party is legitimo inoclo ac^ietatus, he may fue 
in this court for confpiracy? for ftr Edward Coke would 
have ixiaintamed, that after his acquittal he was to prefer 
his inditftment at the common law, wheye confpirators 
were to have their villanies judged. But the lord Egerton ' 
did gravely confute that opinion, and open theyurildidion 
of this court, rpanlfefting that notwithftaqdi^lg the party 
rnight have hjs indiftment, yet t-liat excludeth not the court 
of jurifdi^fion; for in all Cafes of force or fraud an in-' 
diftmey^lieth at the common law; yet thPs court wift 
proceed for the king alfo. BjA afterwards,> the evidence 

being 
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beilfg read, the cafe appeared to be, that ^fchfjier ftruck 
Solm*s father on the head, and broke his head. B„ing a fickly 
old man. old Solm about' aVionth after fell fick and died, and 
on his 4cath-bed complained of his hurt. Solm his fon and 
others his friends indicted Rochejler for the murder; who, 
upon his arraignment, being acquitted, preferred his bill 
for confpiracy: and upon the whole matter the court 
thought not fit to proceed j for the fon had juft caufe and 
ground to profecutc Rochejler upon the indi^ftment, there 
blow, and a death Ihorlly enfuingj and the death 
of the father, who complained of the blow; and therefoi^ it 
is no ^ound to Way the jury acquitted him,* and therefore 
your indiftment v/as falfe; for many times great offenders 
cfcape upon indictments, and yet perhaps the profecutlon 
is not without n^dice (for the truth n4ay be accompanied 
with malice) i and then I*know not but evety acquitted 
delinquent may bring his writ of confpiracy; which I the 
rather touch, becaufe I heard this error publicly broached 
by a learned maq. ^ 

But when the party is indicfted, and not legltimo modo 
acqulHatus, then can no confpiracy lie, as it was adjudged 
in Daniel JFrlgkt'% Cafe, And therefore in the Caf*e of Baker 
againft IJall and alderman Lumlcy and Others^ for profe- 
cutlng an indiclrncnt againft him upon the ftatute of 3. H. 7. 
for taking away a woman againft her will and marry¬ 
ing her, which indictment he avoided by error, and upon 
hearing it was adjudged that he could not 'profecutc a 
confpiracy. Otherwife it is if the party be nqyer ia- 
didled, and that cither the iifaficc of the adverfiry cannot 
.prevail to have the ir.dicl.ncnt found, as it was in Poultcr*s 
Cafe; or the plo? be difeovered before it come fo far, 
as it^was t^c 'Cafe of Jir Anthony J/lAcy *. In both tlicfe 
cafes confpiracy will lie i^ this court; and yet no afticyi or 
indiilmeqt wdll lie at the contmon law, unlcfs the p|rty be 

indicted, ySa and acquitted alfo. 

I 

C<|ke I. 5 . & 8 .' 
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Thus then f'Ut of thcfc judgments it appears, that ttiis 
court hath jurifdidtion in all cafes of confpiraey where the 
comnion law hath any, and in divdrs cafes further than the 
common law. And to manifeft that this is no ufurpation 
of this court in latter times, I find that in 7. H. 8. one 
Paliu and Plackenhall are there fenteiiced, for that they 
did “malicioufly and without caufe reafonablc” (for thefe 
are the words of the fentence) accufe one Cuthbert Laugh¬ 
ton for clipping of money; and in i8.» H. 8. one Conjiance 
the wife of 'John Toung was queftioned for falfe acdi'inig ‘ 
of ^/homns loungy his brother, to have made a^vay and 
‘inurdered her huibajid, whom fhe knew to be alive, as ap- 
peareth by her own confeilion before the cardinal j in both 
which there appears no indictment or acquittal once men¬ 
tioned to be precedent to the fame, , 

I MUST aho obferve, that by*the common law no iji- 
diclment of confpiraey can lie but againll two at the Icaft; 
but in this court, if one man f^fely accufe another, he 
fhidl be here punifhed, as in confpiraey. And fo v/as Lee 
not long fincc fentenced and branded for pratftifing fubtilly 
to accufe divers men of great wonh to have been guilty of 
the Powder treafon; and fo v/as Fye for maliciouji feeking 
to indi6l mr. LLyrkk of the Temple for felony; in both 
which cafes both the defendants Ifccd on the pilWj^, 
and 16 ft thuir ears, and the one was branded with F. A. in 
the face. 

€ 

It appears by Filzherbert in Nat^ Bre, in his Writ of 
Confpiraey, tliat if a man be falfcly indidted for felony, and 
the fame felony be pardonedTy a general pardon, although 
tp manifeft his innocence iic will plead to the inJiefment, 
and he be acquitted, ;uid v/pl take no advantage dn plead¬ 
ing of tac pardon, vct at the common law hs^ca^^ have aq 
adtidn of conipiracy; and tije reij^on there -given is, for 
tliat bus life was not in jeopard^', iiut there is no queftion 
but tni^ y^urt wijl for the king puniih this oftence, 
and hath jurifdietion fulHcicnt, i^hich is pro\4ed by® the 

Cafes 
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Cafts before alledged} for before the indiiiificnt life could PA?,T IfJ" 
not poffibiy be in hazard, and yet the offenders were pu- 
niihed. And this complaint of confpiracy doth not only 
lie in tlje cafe where a man is profecuted for felony, trea- 
fon, or rape, but where he is indited falfely and malici- 
oufly for any trelpafs. But efpecially there be many ex¬ 
amples where many have been malicioufly indi^ftcd for 
common barratry, bccaufe that tendeth to the utter ruin of 
a man’s reputation, wjiich is as carefully prefcrvod in this 
•::'i life itfelf. Fit-^heriert puts a cafe where confpi¬ 
racy lieth, for that a man^ was f.dfjly prcfonted in the l^et 
for fuff!ring a fc^oii to efcape; which, without quclliou, • 
is puniihablc in this court. 


§. XIII. OF CAUSES HERE EXAMINABLE, NOT OTHER¬ 
WISE PUNISHABLE. 

Leaving now the particulars, I come to exprefs the 
great had high jurifdidticn cf this court, which, by the 
arm of foycrejgnty, punifheth errors creeping into the 
Commonwealth, .which otherv/ife might prove dangerous 
and in^pdious difeafes, or giveth life to the execution of 
laws, or the performance of fuch things as are neceflary in 
the Commonwealth, »yea although no^pofitive law or con¬ 
tinued cuftqpi of common law glvetli warfant to it. 
Such arc all punifhments of brc;ich of proclamations be¬ 
fore they have the ftrcngtli of (in*ad of parliament, which 
• this court hath'ftrctched as far as ever any ad of parliament 
did. As JiiiA builders of^houfes in London were 
fentejiced, i|^d their houfes ordered to be p.ullcd down, and, 
the materials to be diftril^tcd to the benefit of the paiifh 
'where the, building was; whi«h difpofition of the ^oods 
foundeth as i great extremity, and beyond tlie v^ant of 
our laws; vid yet furely^very necefiiu'y, if any thing 

woi’Jd 
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would deter n^cn from that horribie mifehief of encrea'ling 
that head which is fwoln to a great hugenefs already. 

If a corporation Qiall be rent afunder by ladtion, and 
that they (hall by a wilful and heady practice difplWe any 
which ought to be their officers, this court -will reftore 
him and punifhthem; as they did in 17. H. 8. to the 
company of dyers of London. If one troublefome man dif- 
quiet the reft of a corporation, this court will puniih him: 
fo they did Dunnings one of ^he pew^erers, M. 3. Jac, 
Attempts to coin money, to commit burglSfy, or 
pcilb-i or murder, are in ordinary example j of which tlie 
^attempt by Fr)%ier againft Bapti/ia Bafvribn^ in 5. Etix. is 
famous; and that attempt of the two bjothers who were 
whipped and gazed in Fleet-ftrect in 44. EUz, is yet 
freffi in memory. ' t 

Nay, if a man pra£l:ife to have himfjf indiiled of felony 
where he may have clergy, to the end to be delivered out 
of execution, this is puniffiablej and in 3^.. //. 6. his 
arraignment was ftayed until the •‘king and his council’s 
pleafure were known. 

I 

If a young man (hall be drawn to the company of a 

lewd woman, and one as her hufband (hall enter the 

¥ 

room and take him with her, and by this plot lhall wreft 
from him money, land, or leafes, this is pdiuihabie, as 
mr. Lambert thinketh ; or if men (liall draw a young man 
into a continued drunkennefs, and in that drunfcennefs (hall 
draw from liini the eliate of all his lands, this is puni'hable, 
as in the late Cafe of Lerckvuith. If a man be outlawed 
and have his pardon, and'ytt will caufe his goods to be 
feized as for the king, and thrufr them into the hands of a ' 
perfon trufted by him, there to be prbtedicd jiigainft his, 
jull debts i this abufe of the king’s prercgapvp^.'is puailh- 
able. A woman pradtifed to hrwe her huiband whipped, 
but the fauje was not perfonnedi and after hcr.hulband’s ' 
death (h^married again: his father fued her for^hisprafticc} 
and although the a(dticn died vvith the perfon^t theccom- 


mon 
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mofi law, yet Aie was feverely punifhed, as jt was in Ray^ PART Ubr 
man*s and Bickleye*s Cafe. 

Partial executingfef any writs byfheriffs hath been 
'■ here of^en puniflied, as was fir James Fitz-James in 5. Eliz, 

To make an unjuft and partial fale of goods taken in execu¬ 
tion, was punilhed in the Cafe of Beck and Tyrrell^ HiU 
34. EUz, 

A' JUSTICE of peace denying to do his duty in grant¬ 
ing the peace, or a!\y other ^thing, or in doing his duty 
Milfully, malicioufly, or corruptly, hath been here ever fe¬ 
verely puniHied; as may appear in all the fentences b^^ixt 

fir HSiry Winjhne and fir - Throckmorton^ et e coti-^ ' 

tra^ and betwixt Alban Stepneth and Warren. Put errors 
in judgment arc not punilhable. 

ThE embezzhng of evidences by Aiglit or covin is here 
punifhablc} fo was it adjrfdged in Ratd%ff'% Cafe againft 
Tudor^ and taking away of a bond of loool. fentenced 
betwixt Stephen and Spencer^ 3-^. EUz. 'J'he opening of 
pafTages and maintena|^ce of bridges hath been here en¬ 
joined j fo was it in the town of KingfonnponHulltli. EUz. 

Theijrcach of duty of any of the king’s great council, or 
miiiifters, is here, and ever hatli been here, examinable. 

So likevvife rude and uncivil behaviour, or ill wwds uo a 
juftice of peace or public magiftrate, as calling him a fool, 

&c. An abufe in homagers in court lect who refufe to 
make prefentment according to their duties, was feverely 
punifhed in 4. EUz. in the caufe betwixt the cirl of Arun^ 
del and the lord Lumley^ where one of the homagers who 
brought in a blank paper, and ftid that was their verdiff, 
was adjutlged^o wear papers at every leet day for feven years., 

If a inaia employed in the king’s fervice for the defence 
of tjie reaMi fhall be arrefted for a juft debt, whereby the 
kin^s fervice fhall be prejudiced, that hath been ^u- 
► nifhed feverely 111 him whicdi only fought legal juftice. 

A«d in 34.*ii//z. one Barney was fentenced fol^*arrcft- 
' ing *^oodUoufe^ a man employed by her majefty. 

• • F^or 
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VARTir. For a maii>to caufe himfelf to be fued, by which Tuit 
a pi'cjudice ftiall grow to a third pcrfonj fuch was Starkie's 
Cafe againft Tkodman^ 33. Eli %,; and that and none other 
was the cafe of fir Robert Dudley in fuing hi^ man, 
which called him baftard, in the ecclefiaftical court, 
thereby to obtain a fentence of legitimation j whereby the 
crown fliculd have loft a great reverfion, and feme great 
men after tliat time a great portion of their eftates, which 
they had pui chafed after thf |jand waafeppofed to have re- 
Terted to the crown. 

IViv^he time of king //. 8. this court took great care to 
•punifh thofe that kept public diceing-houfes and bowling- 
allies, and the lord mayor and aldermen had charge to 
bring them in, and they were puni/hed; as alfo were Ger- 
r<5rr45^and Parfons^ who kept unlawful gamqs about 41. Eliz. 
a raging miVchief in the Commonwealth, worthy of mr. 
attorney general’s confideration. 

And alfo the inveigling of young gentlemen, and en¬ 
tangling of them in contracts of marriage to their utter 
ruin, to which no ftatute made extendeth j as the Cafe of 
the lord Cavendijh^ Chambers^ and .others, I remember 
that in Dunning'*^ Cafe ftr Edward Coke delivered for law, 
tliat if merchants engrofs a commodity Into their hands 
thereby to raiiir the price, that is an offence punilh- 
ablc. And *it is true, that in 40. Lib. JJfize-y pi. 38. one 
raifed a report in the (v>untry, diat the Wars were fo hot be¬ 
yond the feas that merchants could not paftj by reafon 
whereof the price of wool^was much abated; and he was 
fined and ranfomed before the council of the )cing; yea and 
that was by ore tenm-t upon his own confeflion. 

A MAN, upon pretence of title, tak'eth cattje damage 
feajanty and fcllcth them in a market overt, tvhich fcr**the 
pretijxt of title is no felony but jffoul trcfpafs, and there¬ 
fore pqnifliable in the Star Chamber; and that Cafe v/as 
in quefti^i betwi::t Hall and Sfie/lhijr, 6. J.ac, 


If 
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If men in authority punifli any one pretext of 
their office which in truth ought not to be punifh- 
ed, the officers ffiall <be grievoufly fined. So were 
Skinncf^ and Latcher for whipping of mrs, Nevill in 
Bridewell. 

If fubtle merchants or tradefmen will draw j^oung gen¬ 
tlemen under age before a judge, or any other which hath 
power to take a fine or recognizance, knowing him to be 
under age, he fliall be grievoufly fined. So v.ras Hide 

Ciieaplide, Pafe, 41. EH%. for procuring one Strange- 
zvaysy an infant under twenty-one years, to enter int^rc- 
cognizuncc for/ilks. Yea, the drawing oPyoung gcn-le- 
men into fccurity for commodities of tob icco and philli- 
zcdlaF, and fuch unneceffary Huffs, which they are com¬ 
pelled forthwith to fell avay to bu kei^ at half the value, 
is ufuaily fined i as in latcnimcs in the Woodward 

again ft Denity, 

If orte (hall take upon him to be an herald, and without 
good and lawful authority vilit the coujitry, and fo draw 
money from the fubiedl, he Ihall be feverely puniilied. 

If t)ne ftiall take upon him to be an efchcator without 
lawful authority, he fhrdl be punifhed; as one l)ay was, 
and nailed to the pillory, 4 & 5. PhiHj' h' Mary, And 


Brockard^ Cafe is not much diftering, who eAecuted iiis 
flitrifl'’s place witnout oath. 

Before the fiatute of 5. EU%. c. 10. there wras no law 
againft invocation of evil fpirits, and yet in 4. EUz, Cooke 
and Bilfon and others were fentenced thcie for praftiflng of 
force ry, 1 * 

* Mr. CROftiPTON puts a cafe which he faith is there 
punifhablc^ but I *can find no cxarr.plc of it, which is 
'this Upon an elegit the creditor .caufeth the Jury to find 
more land than m truth th^dvbtor had, to the end he mi^At 
»bave a// the land cf the debtor, which the debtor delivered 
as thf2moietyy*and fo obtained itit ftandeth with j^at rea- 
fon tli^t fuch a piafnce fhodld be feverely puniihed, and yet 
ifie debtor batii no nelf/ ^y courfo of law for a mv.iety, be- ' 
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Kart II. creditor is in by matter of record j and againft*the 

jury there licth no attaint, becaufc it is but an inqucll of of¬ 
fice: and I conceive that this is thb rcafon why it fliould be 
here punilbablc, and the injured perfon redrefledc for a 
fiilfo verdidt in a court baron (hall be here punifhed, as I 
have faid before; and the rcafon of that is, becaufe no at- • 
taint lieth, and fo the party fhoiild be without ren;-,' 

But it may be thought that Brenf% Cafe in 5. hliz. 
was of A ftrange nature; whe^e a complaint being made to 
this court that Brent confumed his eftatc in Icwdnef;, dflST 
thaf\|^is wife and children had not wherewithal to main- 
' tain them, the' court directed the maftcr v>f the roils and 
the under trealurer to fettle him in a courfe certain, and 
the court ordcr -d him to obey it; which order, though it 
feundeth merely civilly, arifeth out of thi^s crimes and in- 
tereji rclpuUicte fie quis fud re rhale utatur\ and it may be 
Brent had b .‘en a lunatic per lucida mtervalla. 

Sometimes a difiionclt breach hath been here punlfhed, 
as in Trin. 34. EUz, in the Cafe bqjwixt Gooche and IVor- 
Ihhy where the defendant being bound as furcty foi; the plain¬ 
tiff, and having goods delivcr..d unto him to difeharge the 
principal, fuffered the bond to be forfeited, and th^n to be 
fued, and thereupon puC the couiiterbond in fuit, thereby 
to gain the forfeiture of that obligation. And in 35. 
Eii%. the .like Cafe was fentcnced betwixt Smith and 
Woolejlall. Nay, in cafes where the common law denieth 
the party to'^fuc, this court doth enable him j ^s in the cafe 
of Revivor, Riot, or Traverfe, v/hich the court adjudgeth, 
contrary to the opinion cf the judges of England. 

Infinite more are the caufes ufually puniflied in this ’ 
court, fer which the law puovideth no refoedy infeny fort or 
ordinjiry courfe, .whereby the neceffary ufe,of this court 
to tfie flats appeareth; and the Objects may as fafely re- 
pofe themfelves in the hofoms of thofe honourable lords, ’ 
rcvercndl^prclates, grave judges^ and worthy Chancellors, 

as 



A 'Treatise of the coort or star chamber; 

as irf the heady current of burgefles and meaijer men, who 
run too often in a {Ircanj of paflion after their own or 
>fome private man’s affe^ons, the equality of whofe juf- 
tice let {hem fpeak of who have made trial of it, being no 
fubjeft fit for me to difeourfe of. 


§. XIV. OF 5,uch ofsences^and actions as by the 

■ CONSTITUTIONS AND STATUTES OF THE REALM 

ARE HERE EXAMINABXE. / 

» 

Having fpoken of fuch crimes as are examined in this 
court, although no confiitution or law have been made for 
them, I fhall in the next place, a littlet difeourfe of fuch 
oftences and aftions as by the conftitutions and* ftatutes of 
the realm are here examinable. And therein I (hall omit 
to fpeak of force and fraud, and thofc which I have par¬ 
ticularly mentioned alrejidy, and fmgle out fuch other of¬ 
fences as I find fpecial conftitutions and ftatutes for. 

An* the firft is, Handers of noble and honourable per- 
fonages, judges^ and prelates, who by the ftatute of Weft- 
minftcr i. c. 35. .a«d of 2. R. 2. c. 5. are to be impri- 
foned tjll they find their author; but by the ftat. 2. R. 2. 
made at Canterbury| c. ii. they are to be puniflied by the 
advice of the coifncil. The ftat. Weftminfter 2. ap- 
pointeth, that one refufing to replevy cattle, a*s one re- 
fufing the king’s juft ice, puniatur per redemptionev\\ and 
fo were the defendants at the 4 uit of Jir Robert Mounfom 
•The ftatute 27? £. 3. c. 18. giveth power to this court to 
inflitft damages ‘upon them who, ihall here make a falfe* 
complaint, to the ranfom of the party; but this is who 
' hath nQjvJiam caufam The ftat. 5. R. 2. c. 2. 

Torbiddeth any man to pafs beyond the feas without the 
king’s licenfc) and the earl of Arundel attempting Bke feme 
was plyiiihed^ not long fince for it. 

VoL, II. *I Th| 
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The 16. a. 2. c. 2. limits the fuit in pramunire in this 
court, as is before alledged. wrongs and injuries to 
the difturbar.ee of mcrchant-ftrangers which come into 
this kingdom by the king’s fafc-condu£l, were Appointed 
there to l>e fined by the ftat. 27. E. 3. c. i. B.; and ftat. 
13. R. 2. c. 2. appointeth, that if a queftion arife between 
the conflable of England and the marflial of England who 
fhould have cognizance of a caufi:, this court ought to 
determine it: a great praragative,'to determine the diffc- 
fence between thofe high courts. And I know no reafon 
bu^s property the cognizance betwixt the chancery and the 
court of wards, or either of them, anrf the king’s bench 
or court of requefts, might be here determined; but this 
is an argument only a fimili. Yet let me obfi.rve,that this 
adt of parliament giveth this court civii jurifJidtion in the 
great and high point of judicature. I find in Fitzherbert, 
Nat. Brev. in the Writ of Protedfion, that king Edward i.. 
having protefted his clergymen and their goods againft his 
ov/n minifters, did appoint, thaf if they were difturbeJ, 
the minifters which difturbed them fhould be brought to 
anfwer jt before the king’s council j for which, purpofc 
there is a fpecial writ in the Regifter. And I well remem¬ 
ber certain purveyors for timber, not foAg fmee, fentenced 
for making ovtr-bold with the timber of the lord b^Ihop of 
London at Fulham. ^ 

The ftat. 24. //. 8. c. 13. forba’de wearing of filk in 
apparel, and diredted- every man’s appareKin his degree. 
In //•/. 2. Eli%. many gentlemen were fentenced in this 
court for breach of that law; and amongft,others, Lancelot 
Vaughan^ IViiliam Puthery Francis I^udfon^ Thomas 
Green, et ah Ihe ftat.‘‘33. H. 8. c. i. appointeth, tliat * 
if aiiy man fhall by any counterfeited and fclfe JetterrJ raef- 
fsges, or tokens, get any mon^ or goods from 'any man. 
he l^all be brought into this court and puniftied; and fo 
were Perris and Baldwin, ad\.feSiam regime Eliza,hetha, 
and moft feverely puniflied.Tl^c ftat. 7: E* c. 6.' , 

forbids' 
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forbids the felling of wines by retail but oply by fuch as 
arc licenfcd j and one that had a licenfe, by colour thereof 
countenanced another to‘fell wine by retail: in M. 4. £//z. 
he was.feverely puriiflied for eluding thatadt of parliament. 
The taking away a maid within years by the flat. 13. E, 4. 
c. 13. was to be puniflied by a year’s, imprifonment and 
line at the king’s pleafure, which was to be fet in the 
king’s court j but the flat. 4. & 5. Philip & Mary^ c. 8. 
incrcafed the punifhment to five years imprifonment, al- 
‘■.''ough the fault were lefs, being by perfuafion. And fo 
was the fentence in Dawes's Cafe, and in Brookes* 
many others. IJy the flat, of 5. Eliz. all men were for¬ 
bidden to ufe any other divine fervicc than what was there¬ 
by appointed; and in the 3. Eliz, the lord Hajiings and Jit 
Thomas Wharton were here brought to,the bar for hearing 
mafs, yet all punilWent remitted, and they received to the 
queen’s mercy. The ftat. 5. Eliz. c. 21. for hunting deer 
in inclofed grounds, and the ftat. 3. Jac. for deftroying of 
game, are ufually put \n execution in this court, and the 
offender punilhed with grievous feverity, whether difguifed 
or not*. Yet it hath been much queftioned, whether by 
reafon of the ftat. i. if. 7. c. 7. which maketh it felony 
after their denial upon examination, they ftiould be again 
examined in this court; and held that they may. 



§. XV. OF THE SUPERLATIVE POWER OF THIS COURT. 

d 

• Having now fliewed what jurifdidlion feemeth to come 
to this Ifdurt de tucremenio by*thefe afts of parliament, 
although in trufti the court in nfioft of'the/e cafes had the 
fame power be/bre; I (ha)! now add, fliortly, a few wqr^s 
,*to manifeft the fuperlative power of this court, not only 
to take caull$s frpm other cdurts and punilh th^ here, 

} 2 but 
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PART II. but alfo to pvinifti offences fecondarily, when other cdurts 
have punifhed them. 

For the firft I find a notable precedent in Trin, i. Eliz. 
The court undcrftanding of a great riot comnytted by 
Lijier and his company againft one Delaber, in Hercferd- 
ftiirc, within the marches, and the matter being there ex¬ 
amined before that council, certiorari was awarded to the 
council there to certify the examinations of the witnelfes 
to this court, not leaving the caufe to be by them pu¬ 
nifhed, but punifhed it themfelves. And although fonfft 
tiiS^^s, if the firft complaint be there exhibited, this court 
(if the caulc be petty) is contented t<y remit the fame, 
yet in great offences, although the inferior councils have 
certified their priority, the old lord chancellor hath refufed 
to remit it; as he did in Eobinfon's Cafe againft Metcalfe 
knight. And it is true, thLt in the time of cardinal 
JEolfey’y who entertained all fuits, and of all kinds, when 
the court was overlayed he fent, at a clap, all caufes arifing 
within the marches to thofe courfs j all within the duke of 
Richmond's limits he remitted to his council j and to the lady 
princefs, to her ; fomc, to the duchy j fomc, to his Commif- 
fioners of oyer and terminer and thofe within the county 
palatine of Chefter, 'to the marches of. Wales. But that 
was not becaufe this court had no jurifdiftion, igo more 
than if ftie fhould remit a forgery to be tried by an iffue at 
the common law, which it often doth, and after refumes 
(he fentehce to this court. 

In^ 4. ^ 5. Philip ^ Mary^ betwixt AJimore and 
Midehnore^ who lived Within the precinft of the marches, 
there were fuits for riots and for perjury,'" The riots were 
remitted to the marc]}es,' but tho perjury*^rdcred to, 
be here examjneU j and yet, at that time, by that; com- 
miffion, they had power to punifh perjtiry. A Yew of 
thefe favours done to thefe commiffioners bv the ftei*ii 

C ** 

guidei'of this court maketh them play at check, with this 
high ftate of juftiCe, and if they (hall receive, a little 


/nore 
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morfe countenance, they will quickly give mate. It is 
needful therefore that there be much care taken of the ki- 
creafe of the precedents, • unlefs they continue full of cau¬ 
tion of^ the power of this court, and that the court be 
plealed to remit it. For fo the lord Egerton would often 
do; but he never put any from hearing becaufe'they were 
within the jurifdiiStion of the marches. 

But for the punifliing of offences which other courts 
may punifli, the precedents are infinite of all kinds. For 
.mfdemeanors committed in any court, the judges of that 
court may punifli it: fo may the court of Star Cha^riber 
alfoj as in the unlawful alteration of pleading in the com¬ 
mon pleas in Hujfey zxA Bradlef^ Cafe j razing of finable 
writs to fave the fine, in TifdaW^ Cafe, and long before 
in Starling’s Cafe'j all extortions in £\)1 courts j bribery, 
and corruption o^officers ? and not only mifdemeanors in 
cafes, but the very cafes themfelves; as an idiot may be 
enquired of by. the country, and examined by the council of 
the court of wards j an^ fo may the king’s council examine 
him, and determine it. For if this court allow him to have 
difcrction, it avoideth all other inquifitions and examina¬ 
tions, as it is jn Fitzherbert’s Nat, Brev. 44. in the writ 
dg idiotd examtnanda. And fo in 8. AT. 8.’s time, the 
cardiryil chancellor commanded one Trednock newly to ap- 
pcll one iPowmond-y fuppofed to be an ideot, and then ex- 
aminii^ him at^udged him to be no ideot.* In like manner 
in ravifliing the kitty’s ward, the court of wards (and be-f 
fore ^e eredion thereof^ the chancery) had power to punifli 
it. Robert Co^ahle»\A \b, H, 8, for taking away 

otie Agnes' Bfifacres, the king’s ward, without licenfe, 
and afEaacing hes to hi^ fqu:^ fubmitted himfelf on his 
kne^s upon the quadrangle of tfie table jn this court. So 
alfo for taking away the j^ihg’s widow, Jtr Randal BreVe’-, 
ton in H. 8.. having countenanced the fame for*one 
Richard Bfereton, at this bar made his fubmiffiofi, ?nd 
teg^dfor mercy, Iii,a^ word, there is no pflepce pu- 
* *13 njihablij 
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PART II, nifliable by anyilaw, but if the court find it to grow in the 
Commonwealth, this court may lawfully punifli it, except 
only where life is quelVioncd. 

I COME to the laft, which is manifeft, that alt^iough 
courts do putlilh offences or mifdemeanors, it is no fuper- 
fedeas for this court j but this court will punifh it not- 
withftaiiuing, if they fee caufe. 

In Mich. 4. Eliz. in the Cafe betwixt Berry v. Bagnali^ 
although the matter w'ere heard in the king’s bench, and 
the defendant there fined and committed, yet was the caufe* 
hcreV^rdered to be profccuted agairift the fame defendant. 
And in the cafe'beforementioned of fir^ohn Conway z^ainft 
Lodotvick Grevill.^ the defendant was firft fined before the 
juflices of peace in Middlefcx, and yet afte’rwiu-ds fentenced 
in this court, it being but for a mbre aflault. • And fo alfo 
fines fet by any juftices of peace for any riot or force, are 
no obftacle to the high power of this court, but in their dif- 
cretion they may either fine it, or add fome cjtemplary pu- 
nifhment unto it. ^ 

About 4. Jac. one Sberivood preferred a bill in this 
court againft Frances BlaP:‘jield and others j and it was for 
poifoning liis horfe, coming into the town to be a fuitor 
to her daughter. I'hc plaintiff" firft complained at the 
council of the toarches, and the caufe was there heard, and 
fentenced, .and the party recompenfed for his iofs ; yet af¬ 
terwards the plaintiff'exhibited a bill iruthis court; and the 

t 

caufe, notwKhftanding his pleading, was here heard, and the 
defendant again fccondly fined and punilhed. In DunckUy's 
Cafe, often mentioned, wltioh was for razing of a writ of 
capias utlagatiim wherein was ^ohn Hofnint^ and making 
it JameSy whereby the goo^s of James Mojkins wkvt taken 
to a good value, mid"he carried to gaol; in this cafe,the 
master was examined in the Qourt of common pleas, 
whence the writ ifflied, and to which pourt the abufe 
was oSfered; and, upon examination, the jiftlges com¬ 
mitted theadlor of it, and fine^t^ him: and'yq^ a biH'be* 

ing 
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ing exhibited in this court, he was moft heavily fentenced 
in 19. ^ 

And to all this difcourfe I muft add one word, which 
is above all: A fuit here cannot die i for if the party die, 
the king’s attorney may proceed for the king j fo may he 
if the party agree; nay, although the caufe be difmiffed at 
the fuit of the party, as in SherfieUr% Cafe^ Trin, 5. Philip 
fsf Mary^ and many more of.latcr'times. But therein there 
muft be this caution. That it be profccuted before a gene¬ 
ral pardon; for otherd^ife it fta*ideth abfolutely difmifted, 
as it was adjudged in the Cafe of Cooke againft Ihomas^ 
13 - 

XVI. .OF THE PRIVILEGES OF THIS COURT. 

s * 

Having now gone through my prefixed Reads of the 
caufes handled in this court, I fliall now briefly enter into 
one ftiort cofifideration of the privileges of this courty. 
which if the principal ^udge fhould not carefully and fe- 
verely maintain, it would detratft much from the dignity 
thereof. , 

The privilege of the court principally confiftcth.of 
thefe points: That if any man exhibit a fuit in this court, 
and coming to follow his caufe or attend his attorney be 
arrefted, the court will fend a writ of habeas corpusy direft- 
cd to the keeper of the prifon in ^Tiofe cuftody he re- 
maineth, to bjdng his body to this court; aifd upon the 
bringing in of die body he fliall be delivered-, and the ac¬ 
tion againft him difeharged, • * 

* So likewife if any man be fued in this court, fo that his 
perfonal'aftendancd*be required,, if fie fliall be arrefted he? 
flialVjiave the^ike writ of privilege, ftrcl^ching in the fub- 
^ftahee. no further than ^y other court at Weftminfter; 
■ that^s, that if he be arrefted eAndoy morandoy red^undo : 
but in the circumftance it^ftretcheth much further; for in 
this Court the a/fdon is abfolutely djfcharged,^ whereas in 

I 4 
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PART |l, the Other cougs the fuit is only removed. But that can-. 

not be (as it is fuppofed) in this court, for that there can¬ 
not be a legdl trial of any perfolnal contrad or trefpafs, 
the caufe not being from thbnce fent to trial, a^ out of 
the chancery, which furely may be done with as much 
equity. • 

Again: In this cou;t, if any party in court fliall 
arreft any who hath a fuit, he that caufeth that arrell; 
(hall be committed to the ^Fleet ^or his contemptuous 
breach of the privilege of tliis court in arrefting him, who 
in h^ knowledge is tied to give his attendance upon the 
court} yea, ahhough the party arrefted ,be a perfon dif- 
abled to commence a fuitj of which there was a nota¬ 
ble precedent in the time of the lord chancellor Egerton. 
—One Ellis put in a bill againft Jir IVilliam Hall^ and 
ferved himiwith procefs to appear in tfee Star Chamber. 
After the procefs_ ferved, ftr William Hall arrefted Ellis 
at his fuit at the common law. Sir William Hall ap¬ 
peared in this court to Ellis's bill,^ and pleaded in bar an 
outlawry; that Ellis before and after the time of the pro¬ 
cefs ferved, and appearance made, was outlawed, smd fo 
^fabled t'o fuc. After this plea put in, Ellis required his 
privilege upon the arreft, and moved to have fir William 
Hall committed for breach of the privilege of the court} 
whereupon it was alledged to the lord chancellor, that he 
was a difablcd pesfon, and could neither fue nor have privi¬ 
lege, for that at the'time of the arreft no difability vras 
pleaded of record, and without the pleadingHe was not dif- 
abled ih this court} and yef. reafon of the ne wnefs of this 
cafe, his lordfliip fpared fr William HalPc commitment, 
and ohly ordered him to pay the warden of the FJ^t’s fee. 

But fome queftion hath been. Whether a ftranger, not' 
pafty to the fuil, fliall have privilege ? cArid for 
witftelTes, it is clear that they' flialland in 39. EHz ,» 
one Kaughan^ who was relator to the th’enyqueen*s at¬ 
torney in this court againft ohe Shervile^ Jeffiiriei^ and 
others} Shervik arrefted Vaughan^in London, who crav- 
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ing his privilege had the lame granted uiito him, and PART l£i 
made returiiable mediate^ and was difcharged in the after- 

t r 

noon at the lord keeper’s houfe. 

Another queftion hath been ftirred, Whether after a 
defendant is admitted to his attorney, whereby he is dif¬ 
charged of perfonal appearance, and the proceft to remain 
afterwards ferved upon him are but warning to give him 
notice, and do not require his perfonal attendance; if upon 
fuch attendance he Ve arreljed, he lhall have privilege? 
which the fame lord in the cafe of one Ezccbiel Crofi 
thought reafonable; affirming, that he being then to, exa¬ 
mine rtis witnefibs, no man could fo well give inftruilion 
to counfel to draw his articles as himfelf. But one great 
ftridlnefs is required in the allowing of the privilege of this 
court: That’whereas in other courts the writs of privilege 
go forth upon bare fuggeltions, they never Urc awarded 
here but upon oath that the party arrefted was going to, 
attending, oiweturning from, the court j in which cafes, if 
the party defirc only t© difeharge himfelf, the lord keeper 
figerton gave a general power to the clerk of the court to 
awarS the writ of privilege of courfej but if th? punilhed 
be prefled for-the contempt, then muft the prince, judge, 
or court, be moved. But now of late the judges of the 
king’s bench have refufed to give allowance to the writ 
which hath been antiently allowed to the -^aintiff which 
here followeth his taufe, for that the words are pendente • 
pl(icito in eddm curia \ making the interpretation thereof 
p be, that then no man Ihould be fued in any other court, 
whilft he had any fuit here dd^ending i whereas the mean¬ 
ing of the writ is, that his privilege is to be allowed unto^ 
him at any time hlinging the fust, And what is that privi¬ 
lege? Eundoy^ morando^ redeundo j and that not upon every 
f fuggeftion, as it is in th^court of common pleas or king’s 
bench, but it mull; appear to be true upon oath, or fife ffie 
writ is not awarded: }set upon that fudden exception, 

'yfiphbqt argument or judgment, the clerk. of the procefs 
‘ Jlfth 
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hath altered his antient form of his writ, which may be 
in future times. 

I HAVE already heretofore touched the privileges of the 
officers of the court, who being tlie lord chancellor’s 
clerks may furely be as properly privileged by hinf as his 
menial fervants; and if his lordlhip (hall once dircdl; one 
man to appear before him in the chahccry, and tliere let 
the current of his jufticc run, it would furely free all 
future clamours of all forts. 

Another privilege this court hath, that if any of. 
fenders be here puniihed for animating, abetting, or pro., 
curing the offance, by the courfe of tliis^ court tlve pro¬ 
curer ih:iil not only bring in him whom he did procure 
ta anfwer, but he fliall alfo, if it pleafe the court, pay 
his fine for him; and fo was it in fir Rowland Stanlefs 
Cafe, in ftr^Richard ManJelC^ <and in afi the great Cafes 
of antient times, 

A THIRD privilege this court hath, although the of¬ 
fences be here crimi..al, yet the huffiand, although he be a 
fir mger to the offence in this court, he ihall pay his wife’s 
cendemnation ; and fo was fir Henry Townfend compelled 
to d'j for His lady, in fir Richard E£erton\ Cafe, after long 
debate ajid view of divers precedents in the point, and 
amongfe otherj Seymour'^ Cafe, 2. EU'z. 7. j and that was 
one of the grcatoll quelfions which was then determined 
upon fuch great deliberation of the judges. 



§ XVII. OF CONTEMPTS,* 

I ^ 

If I fhould not ftiew in what cafes and forts this court 
doth punilh affronts and contempts, I ftutuld omit’‘the 
chiefeft means of upholding the jurifdiclion of this court. 
The original prbeefs being but a motion, and^,ncJ attach¬ 
ment in maiiy cafes, if it fhould hot be countenan’ced, .^and 
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the fcorn thereof feverely punlfiied, it would jn fliort time 
be brought to utter contempt and negled; and therefore, 
if a minifter (hall be reviled in the ferving of the procefs 
in this court, or the writ fcorned or rejected, upon affida¬ 
vit made thereof, the party offending fiiall be Committed 5 
or if the defendant fliall offer to finite or ftrike him. So I 
find ill 2. H. 8. one Cheefman was committed for draw¬ 
ing his fword upon him v/hich ferved procefs upon him in 
the church of ERerf9rd, in Eficx. But if a ftranger 
ftanding by commit the contempt, he is firll called by pro- 
cefs before he is committed-: fo was one BenwcU in i. //. 8, 
for kee(ling onc® 67 e 7 X’ (who ferved a procefs upon one 
Treiitbam) and making him drunk whether he would or 
not. Neither fhall the defendant be allowed in this court the 
means to acquit h^fclf by his execution, as in the chan¬ 
cery, except in fomc cafe tfic w'orth and reputation of the 
party charged, or the vilenefs of the accufer, bring the court 
to fufpeft the l^uth of the oath. And if the outrage com¬ 
mitted be heinous, the 5 ourt will caufe an information to 
be put in for the fame; as in the Cafe of Hill againft Nor- 
ioN^ the defendant compelled him that ferved him ,with the 
procefs to cat it. And it is not only in ferving of the fub- 
pcena^ but of all other the procefs of the court. As not 
long fmee an extent went out of this court on the behalf of 
one Popham againft Harvey \ and the jury laboured, 
could find no goods df Harvey's but old barrel and a 
turkey-cock, ^nd for ■ this fcorn the court o'rdered his 
majefty’s attorney-general to put in an information againft 
the jury. And in like mannsr^it is, if a witnefs attending 
*or being, exammed in tliis court, (hall be threatened or 
ill ufed, 'of any coinmiflioners evilly entreated, the court 
will ipunifti th^l as contempt againft (he court. As 
jn the, 4. Eliz. the lor^ vifeount Btnden calling ojie 
- Hardtngy ..who was examined •againft him, “ knave-^* he 
yvas fined in lool, for that ^biife, And ^ parties, com- 

miifioners, 
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'' FART II. miflioncrs, aiyi witncffes, muft behave themfelves civilly* 

* and virith due reverence in executing all things by autho¬ 

rity of this court, fo muft likewife the pleading he dif- 
creet and the queftions afked. For if they lhall endeavour 
to rip up the lives one of another impertinently jto the cafe 
in queftiorf, they ftiall be puniflied, as I have formerly 
declared in the Firft Part. 

But if after fentence any man lhall derogate from the 
iamc, this court hath fever|ly vindicated the fame. In 

3. Eiiz.Jtr Rowland Stanley having been fevercly fen- 
tenced in this court, went down-afterwards into Chefhire, 
and there reported, that he was not fen^enced or com¬ 
mitted by any that had authority to commit him; and for 
thefe words the then attorney was ordered to prefer a new 
information againft him. And as in an abufe of words, 
fo in an aftion, if any man fliall difohey the fame, he 
fliall be committed, clofe imprifoned, and fined for con¬ 
tempt j nay, fed with bread and water, as ^arkham was 
until he did fubmit himfelf. But if it he dllcdgcd that 
there is no ability to perform it, if the plaintiff* can make 
proof of any fraud in conveying away the goods to'defeat 
the plaintiff* of the benefit of the decree, the cqurt will 
give an afliftance by cominilTion, teftimouy, or new bill, to 
manifett or difeover it. So in the Cafe of one Crouch in 

4. Eliz- the attorney-general was appointed to examine 

him concerning thc^ fale of his goods, wficreby the fen¬ 
tence of this court was defrauded, and ygt the plaintiff 
had a f oramiffion to make proof thereof; and that appear¬ 
ing, he was piinifhed: wlfich courfe was begun againft fir 
Thomas Brereton j but the cafe then received a compofi- ’ 
tion. it is not poflible to .recapitulate ivhat word^or what, 
a^ftions make a contempt, but thofe are left merely to ths 
difcretion of the grave and judicious mo*derator of thi^^ 
great and honourable prefence. ' 

FIKIS PARTISiSECUND.;E, 


PART. 
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Of the Course of the Court ^/^Star Chamber, 

s 

§. I. OF THE CONVENIENCY OF THE OBSERVATION 

OF COURSE. 

JgEING in the larf place & treat of the courfe of this 
high court, it is' fit, before I make particular relation 
of tho form of^all the proceedings, I fliQuId in general 
fhevF, that it is convenient, both forjudge and fuitor, tliat 
a,certain courfe and form of procceding lfiould be follow^ed 
in all cafes, and not every thing ordered ad libitum jndicis 
in every cafe. ?\nd the;,reafon thereof is, firft, for the 
judge, to whom it would be very troublefome to give a fc- 
veral'direcflion to every caufc, how it ought to proceed to 
htaring ; wfiich furel]^ at the firft the judge did, until the 
continual ufage, by the direiftion of wife men, in procefs 
of ti*i» bred a rule, which was found to ftand conveniently 
with juftice for the dourt and tlie fubjedl. The fecond 
benefit of the obfervation of courfe, is the benefit of the 
fuitor and his counfel, who by realbn of the ftability of 
form is able to give advice in what paths.the fuitor may 
(afely tread without^danger to his caufc, oTp^il to his per- 
fon. The third reafon is, for that diis courfi; of court by 
long cuftoin Hath obtained the force of a law'; and al¬ 
though thd book 5. E. 4. fob t22. be, that preceSents do 
not rule law but law rules precedents, yet Plow^n in the 
Cafe of. the Mines ^greeth^ that the courfe of the court is 
the^law of thocourt, yea, the law of the whole kingdom for 
makers exaniinable in t|j|at court.' And Jtr Edward 0>he in 
his Second Reports in Lane\C^it aijirms, that the coi^on 
law takes notice of the courfe of every court of the king 
as an univerfal law. Jind of 9 ll other courts,' then bf 

this 



PART Iir. 


A TREATISE OF THE COURT OF STAR CHAMBER* 

« 

this crpeciall3f.> it having been fettled by the confent of (b 
many noble, learned, and grave judges in all Jaws, and 
not any thing repugnant to the common law of the king¬ 
dom. 

And this great benefit redoundeth to the judge in fol¬ 
lowing courle, that whatfoever mifehief ftiall fall out in a 
particular caufc, his following of univerfal form is an ex- 
cufe againft the moft violent detra<R:ors. Yet let this be 
underfiood, that if it fhall ajppear that tho general courfe 
of the court will be mifchlevous in fome one cafe, either 
for the king or the fubjc6f, the court hath power to alter 
the ufuaPforni in that particular cafe; for otherwife, by 
the fubticty of men’s inventions, common courfe would 
overthrow good order; but this muft be done upon weigh¬ 
ty confidcrations, and in open court. 


§. ir. OF THE PROCEEDINr BY ORE TENUS. 

And fince I am to fet down what the form is for the 
profecutihg of a fuit in this court, 'I muft begin with the 
inception of every fuit; v/hich is, either by fome particular 
perfon’s complaint, or by the curious eye of the ftate and 
king’s council prying into the inconveniencies and mif- 
chiefs which-abound in the Cemmopwealth. And thefe 
have, for the moft* part, fcveral kinds of proceedings. 
Particular perfons* complaints arc, either parties grieved, 
or informers: informer^ sarp, again, either in their own 
naipe, or relators to the king’s attorney-getieral j but that, * 
in fome cafes, the king’s ^attorney-gerjeral hath fome pri- , 
vilege, and thofe have an ordinary courfe of procee4ing; 
who are all the forts of plaintiffsidn this, codrt, except the 
king’s almonerjpnly. But the fuits which arife. upon the 
animadverfion of the ftate of fome growihg mifehief,' 
which is like to prove dangei^us if it be npt nipped in 

the- 
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the bud, that for the moft part hath an extraordinary kind 
of proceeding, more fliort and more expeditious, which 
is called ore tenm j which courfe of proceeding, howfoevcr 
much l)^amed, as feeming to oppofe the Great Charter, and 
other ads of parliament, whereof I have fpoken in the P'irft 
Part of this 'I'reatife, by reafcn there is no judicial pro¬ 
ceeding nor complaint exhibited whereunto the party 
charged to be an ofFehder hath fpace given him to anfwer, 
or liberty to advife with cou^ifel, in refped of frequency 
would be wilhed to be forborn \ yet in cafe of neceflity the 
lawful ufe of this courfe of proceeding would appear as fair 
to thetyc of juftice as any other whatfocvc*r. 

P'oR when fome dangerous perfons attempt Ibme unufual, 
and perhaps defperate inventions, which, in Ihort time, 
may be very likc^to endanger the very fabric of the go¬ 
vernment, thefe perfons dte apprehended by li purfuivant 
or meflenger, and privately examined, without oath, or 
any compulfey means, concerning the fad. If he fhall 
deny the accufation, tlacn cannot the court proceed againft 
him ore te/ius ; but if he confefs the offence freely and vo¬ 
luntarily, without conftraint, then may he be brought 
to the bar j at which time his confeilioa is ftiewcd him i 
and if he acknowledge it, then who can doubt but that 
the court may juftly proceed ex ore fuo^ and give a judg¬ 
ment againft him : fed cum confitente reo dtlus ejl agendum ; 
but if he then deny* it, although it Ipe fubfcrifted with his 
hand, and in the prefence of the king’s council, which arc 
prefciit to teftify the fame, yet is the rule fo ftri^^Uy held, 
that they muft proceed upoif confeftion; and Pye fo de- 
nying his confeftion was remitted from the bar, and the 
court afterwards |!>roceeded againft him in a formal man¬ 
ner i>y witnefles. ’ . 

* , % • 

^ And it may be obfert^d, that I fay that the proceeding 

by ore tenus muft be done onl}^ uppn confeftion j for^tJiere- 
in fometimes there is a dangerous cxcefs. For whereas 
the dblinqaent confefTcth tiie offence mdo^ the fame is 

ftraifl^ 
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ilrained agaij^ft him to his great difadvantage. Some-* 
times many circUmftanccs are prefled and urged to aggra¬ 
vate the matters which are not confeiTed by the delin¬ 
quent; which furely ought not to be urged, but what he 
did freely confefs in the fame manner. And happy were it 
if thefe might be relhained within their limits, for that 
this courfe of proceeding is an exuberancy of prerogative, 
and therefore great rcafon to keep it within the circumfe¬ 
rence of its own orb. And,furely if this juft courfe were 
duly obferved, I think none that would be content that 
offences Ihould be punilhed, will find fault with this kind 
of profecutioA. For, firft, no proof can be ur^ed but 
what cometh out of his own mouth ;• and to extenuate thatv 
offence, and mitigate that cenfure, he is and ought to be 
heard fpeak for himfclf; but himfelf rn^uft Only fpeak for 
himfelf, his counfel may not. ‘'Fhus equal juftice being 
?:onftant in this court, that as no man accufeth him but 
himfelf, fp may no man excufe but himfiJfi his tongue 
being like Pelcus* hajla^ ut foU meet poterit fic Jala^ 
mederu 




HI. wh5 may exhibit suits in this court. 

• ^ 

_ • ’ c 

I COME^ now ten the ordinary profecution of caufes 
upon the complaint of particuhu perfonsT wherein there 
arifeth^ firft, to be confidered, what perfons may exhibit 
a fuit and make complaint in this courty. and what not. %. 
And for that, it is firft undoubted that an alien pay ex¬ 
hibit a fuit in this, court'; for it feemeth to be the jpro- 
per court for meVchant ftrangers which are robbed of their 
gotds to complain. And fo R. 3. fat to hear the caufe of^ 
I the Spanifti merchant upon the ftaf. 27. 'H* 3. c,’ 13, 
And of latter times Guerrin* a Frenchman, prof^euted 

a fuit 
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B fuit againft /r kiehard Hawkint^ for unlawful favour J’AAT UU 

ihewed by his connivance^ who fuiFered the pirates who 

robbed Gueirin to efcape i which bill came to hearing: 

but dbe ftranger being ill advifed in the framing thereof, it 

took effect. And in tliat fuit the worthy chancellor 

took this indifferent order to compel the Frenchman to 

fecure the payment of the defendant's cofts, Which he did 

by depofiting took in court; a neceilary courfe to be 

followed; for otherwilp when |h^ have vexed the fubjetSf^ 

they may leave the kingdom at their pleafurC) and the dc* 

fendant remain remedilefs for his great expences^ So 

likewifef if an in^nt within age fhall coniplain by his 

guardian, or prichein emy^ the guardian fhall be anfwer- 

able for the cofts; but if the fuit fhall continue till the in-^ 

&nt come to full a^e, and then the in^t profecute it, he 
doth then become hable for«the whole from the beginiung 
•of the fuit. 

« A MAN entered into religion might heretofore have pro* 
fecuted a caul^ in this qpurt; and the reafon is, for that 
the fuit is for the king; in which cafe, at the common 
law, a religious perfon might fue to enable himfelf. to pay 
the king; for divers fuits were of that nature in the times 
of AT. 7. and Af. 8.. 

To be fhort: no fort or condition of people, from the 
king to tlie beggar, but in their particular capacities may fuc 
in this court; for fo many of the moft indigent pedple have 
done in times paft^ and fevere punifhments have "been in* 

Aisled upon moft eminent men for wrong done to thofeihat 
were moft miferably poor ; as agaihft juftices of the peace 
for whipping of thbfe which were not to be whipped by the 
law. . ' , , 

But efpecially cautions are to be ufe*d in poor men's, 
ftiits. The firft lIs, that case he taken that no tean b<| 
admitted to fue in forma pauperis unlefs he bring a tefti*. 
mony of credit^hat he hath caufe to complain; other* 
wife the>i:ourt will be filled i(^ith clamoUrs and vexatious 
V0L.II, ' * fails 
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PART 111. fuits of poor people living in remote partr. The fecond 
is, if two men join in a fuit, the one able and the other 
poor, the able man may not fue under colour of the poor 
man's poverty, and fave his purfe. The third and'laft is, 
that if thofe of the poorer fort, although not in fo^ma pau¬ 
peris^ hav^e fuits, which, on prefumption, arc clamorous 
by reafon their perfons are in&mous, or that the matter 
hath received many trials againft them, then they may be 
bound with furety to pay cqfts, if tjiey prove not the bill: 
but otherwife, great care is to be taken that every man be 
not bound with fureties to pay cofts. For fo, if a great 
man in the country opprefs a poor man, no man dareth 
be bound for the poor man for fear of the difpleafure of 
the rich, and fo the poor fliall be without remedy, of 
whom the court an former times hath taken the greatell' 
care. And thus much of feveial diftin^b perfons who may 
fue in this court. ^« 

fiuT it hath been heretofore much qtjeftiohed, Whe*- 
ther feveral men might join toget^ier in one fuit for feveral 
matters I And fome judges have certified, that they could 
not in this court more than at the common law;«and the 

• r 

reaibn they yielded was, for that one man might by that 

means maintain another man's fuit. But afiuredly it is no 

good reafon,-for that every Ibit in this court is the king’s 

fuit, .and it iA>wful for any man to maintain the king’s 

fuit} an(f it is fit that, a grieved perfon join another with' 

him in hfs complaint^ for fear of death, outlawry, or other 

’ difakility, and they jointly profecute the caufe; which they 

may both do, as well as any. ftranger may inform. And that 

every man may inform for the king in thi^ court, there is 

queftion, except infome caufes, whe^c difcretionJfiayeth the 

jprofecution, left the grieved party receive injury inftead of 

qpmfort. As in the cafe of ant infamous fibel made'againft 

.a cyan, a ftranger may net inform without the confent*of 

the grieved party, for fo th^ may bring M's reputation in 

.queftion; whereas perhaps he is contented thatchis dif. 

• # 

grace 
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grace ihould fleep, fome men being willing^ to wear their 
horns in their pocdcets, rather than upon their heads. 
Again, if a great judge of this kingdom ihould be fcan« 
dalized for corruption, every man may not complain of the 
fcandal^ for perhaps it were ibmCtimes better for the pub¬ 
lic juftice of the kingdom that the fame ileepy than if it 
were queftioned: but in thefe cafes the party grieved muft 
give his approbation, unleis the king’s attorney profecute 
it. But if any offence be^ committed, and a ftranger 

will put in an information for the fame, and calleth the 
« 

defendant to anfwer, and afterwards the party grieved 
lhall exhibit his bill, the information ihall ifot bar his fuit^ 
but (hall fVayj for fuch information may be put in by col- 
lufion, and may be either remifsly profecuted or negli¬ 
gently proved, a|id fo the king lofeth his benefit. But 
if the information had bedh put in by the king’s attorney, 
that would have barred the plaintiff’s proper fuit, for that 
it is intend^ he will take care of the king’s profit, and 
the Commonwealth’s OKample} and the grieved party upon 
his fuit fhall be recompenfed, and fo there is no inconve¬ 
nience. Again, if oqe difabled perfon complain, and a 
plea is put in to the difability of his perfon, which /hall 
be hereafter fhewed, and afterwards a llranger will inform, 
the fecond fhall proceed, for the danger the king may^ 
lofe the fuit by the difability of the form'*r. But if the 
firft fhall fet himfeif re£tus in cur^ay the informer Oiall 
ftay. • • 

That a corporation or body politic may (ue In^is 
court there is no queftion} only it hath been queftioned, 
* whether the fucceftbr fhould be charged with pa}mient of 
cofts i which was kififted upon in the Cafe of the war¬ 
dens^ and coihpany of weavers of Newbury^ upon fus;- 
^geftion, that tne warden^ who begun the fuit were^- 
tious, and commenced the fkme out of private cj^ice, 
and the fame was difliked by die companyyilt th^wife 

1C a chan- 
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chancellor, conceiving that all corporations might make 
the like fuggeftion, gave the new wardens a day after 
they were attached to pay the money, or otherwife to be 
committed. Churchwardens may alfo complain in this 
court, and their fucceflbrs may profecute, and are charge¬ 
able to pay cofts, Hufband and wife may complain for a 
wrong done unto the wife’s eftate to her difinherifon, and 
if the hufband die, the wife has elcAion to profecute or 
not; for if flie will furcei/ep the dqfendarft can have no 
cofts; and if fhe will profecute, they are to have colls 
from her profecution; but if Ihe recover, Ihe lhall have 
colls for the whole fuit, for Ihe was paKy from tfte firft 
in any thing which lhall be for her advantage; but if hCr 
fuit lhall be unjull, flie did wrong but only from die time 
Ihe was foie, for the former wrong was the Wrong of her 
hulband, wiiich died with his pbrfon, as the lord Egerton 
directed in Walking Cafe. 

But it were tedious to run through all coc'^’nons ofper- 
fons diat may complain} it will be u Ihorter courfe for me 
to diew, who may not be received to complain in this court; 
wherein t^is will be a conllant rulef that no man lhall be 
received to exhibit a complaint which cannot, by the rule 
of law, be compelled to pay colls, except only the king’s 
attorney, or Ibme which fupply his place, and that merely 
for the king; whkh moved the lord chancellor Egerton to 
reprove thef king’s atjtorney for entertaining private men’s 
fuits as if they had been merely the king’s. And it lland- 
eth with the honour and ^ullice of the court to be care¬ 
ful as well to recompenle' the grieved innocent which 
IS vexed With falfe fuggejlions (being a grievance which 
the court of parliament bad of this court three hundred 

c 

years together) as to punilh the guilty pecuniarily or cor- 
poij5»lly; and therefore a feme avert cannot fue in this ^ 
ceurt^ as it hath been often adjudged, and much de- 
bat^ in tire Cafe of one Floydy of Southwark, who was 
vexed with a woman whole hulband was gone tb the 
‘ ' ‘V Ball 
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Ball Indies, and ihe complained of wrong (^ne after her 
hufband’s departure; yet it could not be allowed, becaufe 
ihe could not be compelled .to pay coils legally. But by 
collateral means the lord chancellor Egerton compelled one 
Gwencf v. Groin, being a feme covert, to pay coils: ihe 
had caufed divers to expend in appearing at her, fuit, who 
were difmiiled with coils, for that ihe being a feme covert 
could not fue, and fo was ordered to pay and difcharge 
the coils, or to be whipped; fo that ecee modo mirum . 
quod fcemina per brevem regis holdeth not in this courU 
But the huiband may complain againil the wife; for fo did 
tnr, Fowler, as Qiay be well remembered.* So a perfon 
outlawed, excommunicated, convidled in pramunire, or 
for felony, or for recufancy, cannot fue or profecute any 
fuit in this c6urt jmtil he reverfe his* outlawry, have his 
abfolution, be received into the king’s protedlion, or have 
** conformed himfelf in obedience to the church. But thefe 
lare more pj;pnj?rly to be called fufpenftons of men’s fuits, 
until they be reformed, rather than abfolute difabilities 
and in th*efe cafes the court may order, that (notwithiland- 
ing tRe difabilities) th^ plaintiff (hall be anfwered: for fo 
did the laft lord chancellor by fr Francis Rayfche to an- 
fwer/a bill of fir Ralph Bingley, being a perfon outlawed. 
Bur I /uppofe it was hard and illegal, and not to be done,, 
unlets that the outlawry or con vision of the plaintilf 
were gained by the defendant’s means, on purpofe to dif* 
able him. In Uke manner to thefe lafl named is it if a 
perfon which flandeth forth all procefs of contempt Jn^is 
court (hall exhibit a bill againtl another, fuch a bill fhall 
• not be anfwerefl j for frujira tegis auxilium implorat, qui in 
legem committiu j^nd I fuppo(e that a perfon convidled 
for ^ confpiracy, who hath had the villamous judgment, 
whereby he hffth loft the^enefit of law, cannot profecfite 
*a fuit her.e} and I doubt of it^ if he were conviifted by the 
Sentence of this court. * 

K 3 §. It. 
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Vide flr James 
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lies, vol. 4. 

^ 2534* Lord 
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^^aotes this paf« 
')bge relative to 
rfHe attorney-ge> 
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I HAVE handled the particular perfons which Exhibit 
fuits in this, court. It remaineth that I Ihould, in the next 
place, treat of the king’s ordinary fuits, which are of two 
forts i either by his attorney informing of himfelf, or by 
other men’s relations; and bjr the king’s almoner j the one 
being in criminal caufes, the other in civil. 

For the king’s attorney, I have known it much quef-^ 
tjoned, whether any other of the king’s ,counfel may not 
inform for the king, as well as his attorney-general; and it 
is true, tliat in Eafter Term, 8. H. 8. it is ordered, that 
the king’s folicitor IJiall not profecute any further the mer¬ 
chants of the Steel-yard, till it^was other wife ordered by 
the council; and in the fame Term the folicitor was com-i 
manded to fue out procefs againft fome which acquitted 
one Blafe of a rape: fo that it feern^^} others of the 
king’s counfel did profecute caufes for the k|ng, as well 
as the king’s attorney. But in 1. & 2. Jac. it was refolved 
by the court, that it belonged to the place of the attorney; 
and ferjeant //tf/?,'the king’s ferjeant, putting in a bill 
againft ftr yohn Lufon was denied that privilege} (or a 
bill be^put in by tjte king’s counfLl as for the king, flierq 
are no colis to be paid to the defendant, no fees for the 
profecution^ but in this cafe ferjeant Hale’s bill was dif- 
piifihd.with 30I. cofts; it continuing in profecution not 
above two Terms, ' , 

But becaufe the king’s caufes are of great weight and 
labour to the clerks, and i/i all other ,paufes that the de¬ 
fendants pay the^plaintiil’ his cofts, the lord keeper Egef tarty 
Hil. 44. Eliz. made an order iq^the cafe wiiiere the king’s 
fittdrney was plaintiff againft Har^^,ood and Tookeyy tliat the 
defendants, who were fcntenced at the king’s fuit, fhould 
^ways pay cofts to «fatisfy the clerks which were foi the 
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1 , * 

king all their duties and fees j a fit order to be continued, PART HI. 
but the fame hath not been of late ufed. For in the great 
Dutch Cafe the king difiributed a great fum of money 
amongft the clerks in recoiupence of tiicir care, fees, and 
travail.* But if defendants be acquitted, they can have no 
cofts in ordinary courfe; but if it appetr the king’s attor¬ 
ney prAfecutwd the caufe by another man’s relation, the 
lotds will and may tax cofis to the defendants, which are 
difmiiTcd upon apparent manifeftation that the fame was by 
a certain perfon profccuied, and that he laid out any mo¬ 
ney in it. For in I. iif. 8. the lord mayor of London was 
compelled to pay the cofts of fome Kentiflimen, againfl: 
whom he had given intimation to the king’s council for 
engroffing of corn. And fo did the lord Egerton againft; 
fir John Spencer of London, although fir Edward Coke 
oppofed it with all his power, and their cofts were paid. 

"*"* But if there be a relator entered upon record, he fliall 
pay'all cofts,,yea and damages, as another man; but no 
man ought to have c^fts, unlefs he be a relator upon re¬ 
cord; for furely the lord Houghton ought not to have 
paid tofts to ftr Edward Coke before he was entered re¬ 
lator, only he may have damages. 

If the king’s attorney inform for an outrage, or fome 
particgjlar man be found to be much wronged, the court 
may give him damages, although he be no party in court; 
as it was adjudged in the clerk of the market\ Cafe, who 

was ordered to make reftitution to *all thofe tfrom whom 
% 

he had extorted. ^ 

And fuch as relate fuits tq the king’s attorney have this 
advantage, th&t they are not tied to any ftriiSt rule of 
profecution, but oply to the order which the court (hall 
majfe, or the lord keeper. A great queftion hath been 
flirred. Whether the lying’s attorney may profecute a 
caufe viftute officii^ although the court difmifs it?*and 
fuch an ojfb was not long iince profecuted by the delation 
of Vaughan zgnv^^SberwelU • But furely the de- 
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ni, fendants wer^ thereby wronged, and the court foniething 
diihonoured. For by the cafe before cited, Port^ folicitor 
to H. 8, was ordered to furceafe the fult againft the 
merchants of the Steel-yard; and there is no reafon but 
he being a party (houid be ordered by the judges, and 
concluded by their order, as well in point of profecution 
as in the judgment, or final judgment. 

But though it be a pofitive rule, that any man may 
inform for the king in the ^ Star Chamber, yet in fome 
caies a private perfon fhall not profecute, hut the king’s 
attorney. As about 13. Jac^ a private perfon put in an 
information aguinft fome merchants in I, ondon who had 
the charge of the lottery for Virginia^ upon the difeovery 
of a notorious deceit in purloining all the great lots: aU 
though this was held a marvellous great dpceit to the pub-« 
lie, yet it was not thought fit th^ a private perfon ihould 
inform for this, it being a matter of ftate, which mi^t 
trench to the overthrow of that plantation.-,, And fo if 
fcandals be of the public jufiice, every man may not in¬ 
form for it, for that it may fometimes be made more pre¬ 
judicial the ftate by the fcandal, than the example"will 
do good, as it was adjudged in mr, StrewdPs Cafe. But 
furely it was a great' inconvenience, when the king’s at¬ 
torney denied any men to inform for the king, and in^ 
formed them to repair tp hlmfelf} which if it ihould have 
allowance:, would be a means to fmother many offences in 
the kingdom^t which by others* infarmation (though out of 
malky)^come to lights For the king’s attorney’s profecu-* 
tion is but (udden^Jiagrante Mmine i as in the time of dearth, 
to puniih a few ingroifers of corn; in time of levellers 
riling, to puniih a few inclofers of Qommons} but the* 
great offence wearing old, then it is either forgotten, 
or by interceffion clofed up, thit it ventftth no more 
\n the public: for the example in* few giveth fatisfadion to 
tho multitude, and the end of that puniihmenf is held to 
be, , ut ffena ad fauces metus ad t. 

But 



A TREATISE OF THE COURT OF STAR CHAMBER. 

But let me be underftood when I fay, the king's 
attorney is not tied to the fl:ri<^ rules of profecution} for 
that is only to ftriftnefs of time, for laving men’s difmiffion; 
'for he muil make a good bill, in matter and form, as a 
common pcrfon j he muft join iflue, give convenient time 
for examination of witnelles, as a common perfon (the de* 
nial and reftraint whereof was no fmall fcandal to the juftice 
of the kingdom in the Dutch Cafe); he muft give warn¬ 
ing for the hearing j and mai^e as pregnant, manifefti and 
diredl proof, as any common perfon whatfoever.' 


§, Y. OF THE SUIT OF THE KINO's ALMONER. 

• • 

-“’INHERE is another kind of fuit for the king, which is 
for die kind’s jilms by his almoner, which is properly 
examinable in this coi^t; and that is, where any goods of 
a felo de je or dpodands are withh(,eld from the almoner, 
which*ought to come to him for maintenance of the king’s 
alms, he may Cue the peribns which he doth fufpedl: in the 
Star Chamber, if it be but for the value of twelve-pence. 
And it was a very neceflary courfe, for that commonly 
thofe perfons which prove felons de Je ar^ of retired condi¬ 
tions, and their eftates reft in men’s hands in.fecret; (o 
that if there be not a ftrift means to fi/t the fam» out, when 
he is dead, it will hardly be difeovered: and ther^fife 
the examination upon oath .vThich is in this court, is 
•very neceflary to help the king to bis right, And in 
the recovery hereof the king’s, almoner doth profecute 
without charge, as the king’s attorney dqth in ail caules * 
for the king, p^ing no fi|es to any oflicer. But the a!- 
Jnoner hath ever ufed to pay tot every ofiiccr half the fees 5 
as, to the attdrney, twenty-Jence for his fee, and fix-pence 
for tin copy of every whereof three-pence goeth tq 
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t|5 , A TREATISE OF THE COURT OF STAR CHAMBER. 

PART III. the clerk of ||he court, and the other three-pence the at¬ 
torney ^etaineth to himfelf; and fo in the like fees. 

Concerning the matter of this fuit, I have fpcken be¬ 
fore in the Second Part of this Treatifej and for the end 
of the fuit, the fame is not neceflary to be puufihed by 
fine and Imprifonment, as in all othei cafes, but to caufe 
the party to render to .the king’s almoner that which is 
withholden: only if he tliall not perforin the order of the 
court, he fhall be committed for his contempt; and the 
defendant fhall like wife pay the king’s almoner all his cofts, 
to be taxed by the lord keeper, as in tne cafes of other 
perfons. And if he fliall unjufily vex apy man, kc fhall 
not pay cofts, unlefs it be by the fpecial order of the court, 
for that he hath liberty to make inquifition to find out the 
"king’s right, for .the maintenance of his aims. And the 
king’s almoiier hath the fame pierogative that the king’s 
attorney hath in filing his bill, ami profecuting his cauie,*" 
at his will and pleafure, without the ftyd jreftraint of 
the rules of the court, whcreby^^all other fuitors arc 
ftraitened. 


§. vr. ^WHO MAY BE SUED IN THIS COURT, 

Having fhewed what perfons m^y fue, and who may 
not fue, in^this court; it followeth in order, that I fhould 
what perfons may be fued in the fanie. 

And to begin with tlx; Jiigheft, it feemeth the king 
himfelf, who, as BraSlon faith, cannot b<> fued but fued« 
unto by petition, may in this cw*rt have a petition of 
^ right made unto^ him, requiring, that right be done unto 
tht party grieved by his lords ajfd great council. F or fo 
1 fi'nd that the great duke of Buckingham^ whoni one Re¬ 
ported callcth the mirror of all^courtefy, in 2.» H, 8. came 
pp (his barj afTifted .with his counfel, and defired thq 



A TREATISE OF THE COURT OF STAR CHAMBER* 

fang and his council to be reftored to the o|ice of high 
conftable of England, which unjuftly taken from him, 
as he pretended; and received order from the court to put 
his complaint in writing; and the next day he exhibited 
his bill, *and forthwith the king's learned counfel were or¬ 
dered by the court to put in an anfwer, and the dyke Ihortly 
after ordered to reply thereunto; fo that the king himfelf 
hath been defendant here as well as plaintiff. 

And in the next place are the earls and •peers of this 
kingdom, who are in this court ufually defendants. So 
\vas the earl of Northumberland in H. 8.’s time ordered to 
anfwer *the bill, said at the bar made an hunlble confelTion 
of all things which were alledged againft him, and fub- 
Hiitted himfelf to the king’s mercy, and prayed the court 
to be fuitors for him, and efpecially the cardinal, the then 
lord chancellor, and mat^ more of the fame rank and 
tlftiar, both in the reign of queen Elizabeth and our dread 
fovereign king James. 

Corporations a«d bodies politic are alfo made de¬ 
fendants in this court; and becaufe the body politic can¬ 
not anfwer but by attorney, and fo be made fubje^ to the 
judgment (for the botJy politic cannot be fworh), I find 
in 2. H, 8. a cotnmand given to thofe that were of coun- 
fcl with the mayor and commonalty of Norwich to exhibit 
their letters of attorney into this court; and nothing was 
fo ufual in thofe times as fuits betwixt abbots and con¬ 
vents, aqd the piayor and commonalty of that place near 
^he abbey, as I have fhewed in the Second Part 

And of later times the maydV and commonalty of Lon- 
• don were deferiflants to a fuit in this court, and made par¬ 
ties thereunto. Alj^ns and lli^ngers may be made de-* 
fenc^nts in this court; fo were the merchants of the Steel¬ 
yard* and the Nanfe tow.^ in 8.*s time* * 

* And jn 2. H. 8. letters were fent from the king to 
^e lord cl&ncellor, that Jthe court (hould give ^ith to 
y^h^oever Ihould be deliyered by the prior of St. John’s 
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FART III, of Jerufalem, who delivered the king’s pleafure, that* the 
lords fiiould call before them the abbot of the Ciftertians, 
who being a fliranger was come into England to viHt that 
Order; who being called, and often heard, was in the 
end commanded not to vifit here. And the frefli ^rofecu* 
tion of the merchant ftrangers for tranlporting of coin 
cannot be forgotten. 

A feme covert (hall be defendant in this court, and her 
hulband (hallway colds and d^niages.for her, as it was ad¬ 
judged in Jir Henry Townfend’s Cafe, although much op- 
pofed by the judges; for that in civil caufes, they faid, the 
hufband’s eftate fliould be charged by the* wife, but not in 
criminal caufes, for he (hall not fufFer in perfon for his wife’s 
crime. But furely the cafe was juftly over-ruled againll the 
judges by the labour of that wife lord ch^ancellor, for cofts 
and damages are .civil parts of eviry caufe; and if an acStion 
were brought againft a wife for a battery, and damages givenT* 
the hufband at the common law lhall pay /or two rea- 
fons; the one, for tliat it was his foilly to take fuch an un¬ 
ruly wife; the other, for that it is the huib^nd’s duty to 
cofreft her ill manners, as appeareth by the writ de/ecu- 
ritate pacis^ in Fitzherbert’s Nat. Brev. 

Th£ poor people lhall be made defendants in this court, 
for many tJhies they are made irdlruments to do the.great- 
eft offences, but they (hall not be admitted to fue in for* 
md pauperis. If there be any able perfons joined de¬ 
fendants, Upon their oath fhey ought to be admitted, 
ari!!K<k'’ve counfel afligned pnto them; which is ope of 
the favours ufually done *by the lord chancellor or lord 
keeper. All perfons difabled by law may, notwithftand- 
pig, be made defendants in this 'ceurt, as well as *at 
the common lav/^, /or they cannot plead their own dif- 
abilitics, except perfons atbintid of felody or treafon 
and F.mpfin, being a prifoner in the Tower, was. enforced 
* to give anfwer in this court, but not perfonally called forth 
for that purpofe, Ahd in the end of the reign of cjueen 

Elizabeth 
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l^liRabeth a man having ar'heavy lentence in ^is court for PART itl^^ 
gagging a woman in Fleet-ftreet, with intention to have 
robbed her, confeiTed himfelf to have committed treafon 
at die bar, to prevent the execution of the fentence of this 
court; but this fentence was firft executed, and he was 
afterwards indifted, arraigned, and executed for the treafon. 

But it is ufiial, that an infant under years of difcre- 
tion is not charged in this court with an offence; but 
upon view of his tenciiBr year|, being brought before the 
lord chancellor, he is difchar^'d. So lilcewife an ideot, 
or a man mn fana memoria: and the reafon which is 
yielded Is, for that the one hath not difcretfon to difcern 
the weight of an oath, and the other can yield no reafon 
or anfwcr to the court. But yet methinks the reafon Is 
not prevalent,' for^ body politic cannot be fworn, and yet 
ihall be made party; mudh more ideots and infants; for 
the proverb is, “ that children and fods will tell true.’* 

But the trug re^n is, for that the court will not be fwayed 
with the teftimony of^fuch perfon to accufe others; and 
the examples will do little good in the Commonwealth to 
fee a 1?oy punifhed; for othcrwife, by the law, an infant, 
may be a felon*, quia malitia fupplet eetaUrn^ and lhall be 
punifhed for any contempt or contumacy, fo that he be- 
above fcurteeil years of age; and fuch an one may well 
anfwer for himfelf in this court. Befides, fuch perfons are 
ufually employed to do unlawful things; and many diffem- 
ble madnefs and, follyand therefore the coux ought to 
be tender how fuch perfons are difeharged. 

But if an infant be above fhe age of fourteen years, 

•and be a party in court, he fhall be liable to the fentence; 
for by the common 1^ an infant is bound by every fta- 
tute jaw, if h'e be not exprefsly excepted., And fo young 
^ifeman was ftntenced, feeing a party to whom his fa¬ 
ther made a fraudulent deed to deceive creditors, ^nd 
I remember that I, being of his counfel, urged. inuc!i that 
his fi\lc^ihould he fpared £os his infancy, although the deed 
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were damne^: but the lord chancellor anfwercd me, thilt 
an infant fhould be punifhed in redifleifin by fine, and im- 
prifoned; and fo was Wifeman punifhed in that cafe. 
7 'he churchmen are not free from the fentence of this court \ 
witncfs mr, Clojfe^ and before him Peter Brereton ; both 
which were ordered to be deprivet^ and Clojfe was de¬ 
prived accordingly. Neither are perfons of decrepid age 
fpared from anfwering here \ but fome which flood in con* 
tempt, have been brought uip in Https to make anfwer. 

So then no decree or eil^te, no fex, nor age, nor con¬ 
dition, are privileged from making their appearance or an¬ 
fwer in this court; no, not burgefles of the parliament; 
for fo I Hnd in ii. /f. 7. one Boughky^ being there called 
a burgefs of the parliament, made his appearance, and was 
enjoined to appear de die in diem. 

The record is diredf, yet I.do not*difpute the privi¬ 
lege, for that I h^ye heard that it hath been there dCtci' 5 ' 
mined, that the fcrvice of a fubpoena hath^been a breach 
of their privilege \ which is ftrang^ for Aat it reftraineth 
not their liberty. Neither is any place in the king’s 
dominion exempt from this feat of judgment; i^eithec 
Fortfmen, or Stannarymen, as 1 have fhewed in the Se¬ 
cond Part of this Treatife. 




§. VXl. OF THE. PROCESS WHEREBY APPEARANCE IS 

REQUIRED. 

Thus having fhewed who may complkin, and againft' 
whom complaints may be exhibitcd 4 >^^is court, it follow- 
eth, in the nex^ place, that I fhould fhew the means,how 
delinquents fhould be called in^ this coukt to makcu their 
ap^arance, but that there nrifeth a queftion ia the way, 
Whether any man be called before a bill be filed againft 
him in fimd jurU upon record ^ for the bill is enigo ei 
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eaput feSiay as it is faid in Littkton*s C%fe} and thei 
words of the fubpcena^ as they fay, import the bill tb 
filed before the writ granted} for it is, quibufdam certh d 4 
*caufis coram nobis et concillo nojlro expofitis ; which is mat¬ 
ter contained in the bill; and therefore tlx:' lord keeper 
Egerton^ in his lettled orders, made for the diredlion of 
the court, did enjoin bills to be filed before any procefe 
were awarded; which he Hid upon certain information^ 
that many folicitors -^vho livejji in Wales, Cornwall, or the 
fartheft parts of the North, did- make a trade to fue forth 
a multitude of fubpeenas to vex their neighbours; who, 
rather 4 han they jvould travel to London, wduld give them 
any compofition, although there were no caufe or colour 
of complaint againft them: which ftridl rule breeding a 
great inconvenience, for the hafte in4>utting in the bills, 
made the proverb true, Fejlinans cams cacos parit caiulos: 
TfPTherefore gave liberty for any man to amend the bill 
before the defej^ant^'s appearance, fo that it contained the 
lame matter in fubftanse; but this bringing a double charge 
to the plajntifij who fued for the king and Commonwealth 
(and therefore is to have all ^vour and eafe which may be), 
was witliin the fpace ot foven years reduced to Ae courfe 
of former times, to have the procefs before the bill, fo that 
the bill were filed at the return. 

I • 

I SHALL therefore apply my courfe^both to the former 
and antient times, aud aUb to prefent ufe, andihandle the 
awarding of other procefs before the filing of the bill. 
And therefore, in antient times, when complain^t^s 
made either of fome notable ^ufrage, or fraud to the king, 

• the lord chtoctfllor or council (fometimes the*king) by 
letters mlfiive comn^g^ed the d^lintjuent to anfwer in the . 
Star-Chamber. Sometimes any of thb cguncil, to whom, 
the complaint was made,^ent for the offender, and took f 
liim by recognizance to appear in the Star Chamber; 

. which courfS is yet ufual. .Sometimes the lord chancellor 
Tent ^fbrjeaiit at arms to admonilh them Co appear; fome-^ 

tim^ 
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FART ni. times a meifcnger of the king’s chamber ferved the privy 
ieal i fometimes, a fubpeena was awarded to be ferved by 
the party and his iervant; and all thefe kinds of fummons 
or original proccfs I find in the records of i 7 . 7. and* 
H. 8. And I find in thofe tiineS) Upon a default of appear-* 
ance in contempt of the king’s letters miffive, or the fum- 
mons of the ferjeant at arms^ the next procefs was a pro¬ 
clamation of rebellion fub poena Itgeantiay and in the 
Other, an attachment. 

And no doubt but the .lord chancellor or lord keeper 
may at this time attach the perfon by his mefienger, or 
ferjeant, and detain him until he find good caution «to ap¬ 
pear } which in times pafl: every dcfundant did upon hi§ 
appearance: but that is unfit to be done in every private 
caufe, unicfs the non-appearance beget fufpicion that he 
will hide himfelf. But the iie^t queftibn is, Whether 
this ordinary procefs lie againfi all forts of people 
the great peers of the realm do deny to ^pear upon the 
ordinary fervicc, but require lettcrvjf fummonsf like let¬ 
ters miffive, from the lord chancellor or lord keeper, which 
certainly, for all latter times, have been yielded unto for 
their dignities. And yet I find in H. y.'s. time a privy 
feal was ferved upon the earl of Kent to appear in this 
court} and in 3. //. 8. the lord oj Abergavenny warned by 
the ferjeant at arms to appear; and in 11, //. 8. the lord Ogle 
was committed for.a contempt in breaking a privy feal di- 
re&ed unta him; .whereby it appears, that^a privy feal was 
irKtijpfc days directed unto him, and divers lords bound 
pver to appear by recognizance j fo that I doubt of the 
antiquity of this grace (if it be fo efteem^d}*; the king’s ' 
broad feal being as honourable as thediord chancellor’s letter, 
but only that thg other is a nrtore fingular courfe, dUFer- 
# ing from the common fort of people. 

The privy feal, or fubpesnoy for appearance .(which I 
take \o be all one) is of one apd the feme forfn to all, ex- 
- fiept only to the inluibitants of^thc Cinque Ports, ^nich 
Aus: Jaeobufy Dei gratidy if'c'. ^ihujdam certh de 
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€<iufis coram nobis in concilio nojiro propojitisy tibipraci- 
pimus^firmiter injungentes^ quod omnibus aliis pratermijjis^ et 
excujatione qudcunque ceJJ'ante^ in propria ferjona tudfis coram 
nobis et concilio nojiro apud IVeJimonaJierium in Odiab, Mi~ 
chael, p^oxim. futuri-i ad refpondendum ulterius quod per nos 
et diSJum concilium nojlrum conjideratum fuerit in hdc parte ; 
et hoc fub p(vnd centum librarum ; et habeas ibi hoc breve* 
^ejlcf ^c. And upon the back of this writ is iiidorfed 
the plaintiff’s name who prof<;cutes the fuit, “ J, D. fe-^ 
quitur hoc breve i*’ by which it appeareth, that the fuit is 
the king’s, and the grieved party but the profccutor, for 
otherwife his nam« and caufe fhould be fpecifie’d in the writ, 
as in all writs at the common law, vi%. Pracipe A, B* 
quod reddat C. D. 20l. quas ei debet, et injufte detinet, tfc. 
And the form 'of writ to the Cinqae Ports is in this 
manner: 'Jacobus, Dei grdtid, ^c. pradileBo ei Jideli fun 
pjpudrdo Domino Zouch, bV. guardiano Jive cujiodi ^tin- 
que Portuun^ueisu^n^Jive ejus locum tenenti, feu deputato 
ibidem, falutem. ^ifft^am certis de caujis coram nobis et 
eoncilia nojiro propofitis vohis mandamus, quod fub figillo 
vejiro Setis in mandatum ,C, B* et B. quod omnibu^ aliis 
pratermifjis, et • excufatione qudcunq ; cejfante, in propHis 
Perfonis fuh fint eWam nobis et di£io contilio nojiro apud 
Wejlmonajierium in OElab. San£li Michaelis proxim. futuri, 
ad refpondendum fuper hi is qua ad profecutionem C. J. fibi 
objiciuntur tunc et ibidem, et ad faciendum ulterius et red* 
piendum quod per nos et diStum concilium nojirum conjidera*^ 
turn fuerit in hdc parte ; et hoc fub pasnd centum librarum ; 
et quod habeant ibidem mandatum nq/irum pra 3 l£lume^ T^ejli 
%ieipfo,^c, ■ ‘ 

There was anothe/*ufual forift of writs, in which was 
contained aclaufe quod ducat fecum all fuch bthers^as werci 
fervants and a!^ors of anf outrage; but the fame is now 
out of ufe*, |nd the. proceeding afterwards orderei^ by 
"the court; but if any gf the’ writs be left at the houfes ^ 
Volf. II, -L * 
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FART HI. of the defeni’ants, fo that he come to his houfe in reafon- 
able time before the return, he mull appear j or if he 
have notice that the fame was left there, and ailb when it 
was made returnable. But furely it is not fufficient that 
the party have notice of the label, unlcls at the time of 
the fervice the writ be Ihewed fealed j for it is the feal 
which requircth the, obedience: and therefore if the feal be 
(hewed, and a ticket of the day of appearance left with the 
wife or fervants, it is a ferjdce fulpcient; for it maybe 
the delinquent will keep himfelf from fight i and therefore 
in times pall the procefs was ferved in market, or'-iiih 
church ; but how it is held a great olFepce to profiine the 
church by fervice of procefs, that being a lan«fluary where 
no man’s devotion (hould be interrupted. But (under cor- 
retElion) 1 mull cleave to antiquity, and hold it no ofFence 
to ferve the procefe of law i\(>^Foriefcue fay true, that lex 
ejl f(m£tta facra) in a holy place. For it appeareth Tipon 
record, that thefe procell’es were ufuallj^^ferved there in 
H. y.’s time, when the church railier abounded with fu- 
perftition than it wanted reverence or refpe< 5 l, ?fpecially if 
the party cannot well be met in all other places. * 

Btfr to proceed; Upon notice given of the procefs, 
if the defendant d6 not appear, the pjofecutor, or fome 
other for hijn> mull make oath (which was in times pall 
called .the certificate) of him which carried the procefs, 
upon whole tellimony an attachment is now awarded by 
the clerk of the court. But I have Ihewed in the Firll 
of this 'T'reatife, that all original fiimmons or procefles 
wer^graiited anciently tlie lord chancellor, or the court, 
alui^o every attachment to call the pJtty to anfwer his 
contempt; at which tinv: I find, i^at upon flender telli- 
mony^ ojf alfidavif, attachments were awarded r as, that 
6 e whicl^ certified received abetter thatithe fubpoeha Was 
ferved; which was not greatly inconvenient, for it wJls 
awarded to call the defendant anfwer; and if at his com*^.. 
ing'ihe could excufe himiel^ ,that lie had no notice, nor 

was 
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was fufficiently ferved, he was difchargfed of his contempt: 
for fo was the bifhop of Norwich, 15 . H. 8 . upon his 
oath difcharged; and we know the heavieft cenfure is al¬ 
lowed to draw the defendant to anfwer. But of affidavits 
1 fhall (Jieak in the proper place. And as an attachment is 
awarded againft every ordinary fubjc£t for his .default of 
appearance, if the peers of the realm will not appear upon 
the fummons ferved upon them by the letters from the 
court, or by writs ferved up^n^ them (of which there be 
many precedents, and one to the earl of Northumberland 
in 7 . H, 8 ), in cafe of contempt a privy pcenkll-' 

geantia* was awarded againft them, and upon their ap¬ 
pearance they were committed j which procefs is the fame 
with a writ of proclamation ufed inilead thereof. .And 
in 6 . H, 8 . ‘ an ^attachment was awarded againft the 
abbot of Peterborough-^ whO was a lord of the parliament; 
which attachment is awarded for the moft part to the 
fliQriff of the cr)imty where the party is commorant, and 
the form of every"^achment is in thefe words: 

facobus^.Det gratia^ fifr. Fic, Midi,falutem, Pracipimus 
iibif qAod attachias H. L. ita quod eum habeas corpm nobis 
et concilio n^ro^ apud Wejimonaf, in 0<f7. SanEii Michaelis 
prox.futuT. ad refpondendum nobis et diElo conjilio nflro tarn 
de quodqjn contemptu nobis per prafatum jP, illato (ut dici^ 
tur) qudm de aliis Jibi tunc objicientur ; ^et ad faciend. ul- 
terius et recipiend. quid per nos et dictum confiliutn nojlrum 
conjideratum fuerip in bde parte*\ et hoc nullatenvls omittas\ 
et habeas ibi hoc breve,* Tejie meipfoy 

If the fheriif (hall not apprehend the body, but return, 
that he cannot b/yound-^ then a writ of attachment with 
proclamation is awarded, the teixir whereof is, fcseohus^ 

Dei gxatia-i fsfd. But if the IherifF attach him, and have 
• • ^ 
him in prifon in ^e gaol, a\id he be Hck, or at the tiuye 

of the writ xlclivered have him hi execution in the pri(pn; 

'in the one cafe he returheth, that he ‘is languidus^ that he 
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cannot bring him; and in the other he returneth, at whofe 
fuit he lieth in execution. Then the court will award an 
habeas corpus to bring the prifoncr up; an(f then the IhcrifF 
brin|;eth him to the court, and the lord keeper (if he be in 
execution) delivereth him over to the warden of the Fleet, 
where he iieth, charged as well with the execution as to an- 
fwer the caufe in this court; and in the other cafe, he either 
puniftieth or remitteth his contempt. If the Iheriff fail in 
his duty in not making his Peturn, 'Ihe court ufually fetteth 
a fine tipon him of five pounds or greater, either for not 
returning the writ, or not bringing the body according to 
the return; which fine is increafed every day the flierift* 
faileth of his duty, upon day given him by the court to 
bring in the fame. But if the fherifF fliall at any time 
return, that the perfon is not to be found, when in trutli it 

4 ■ * 

{hall appear that he hath been in his company af^er the 
writ delivered unto him, then the court will commit the 
Iheriif to the Fleet. And it may b? i.'SLcd, that ftrangers 
not being parties nor prefent in court are not to be com¬ 
mitted, but firft to be attached; but the ftierifF, being a 
minifter of the court to ferve the procefs, is intended to 
be always prefent in the court; it being often ufed in the 
time of H. 8. that they were commanded all to be fwoni 
in the coifrt at fome fpecial -time j and by the ftatute- 
law they are to Save deputies in every court at Weftmin- 
fter i fo that the Iheriff, Jor any apparent abufe, is imme- 
^diately committed, or day given him vo Ihevv caufe why 

(hould not be committed. 

But if the defendant Vrannot be apnrehended, nor will 
come in upon proclamation, then a commiffion of' rebel¬ 
lion is ufually awarded,' which is^redled to as many as Che 
,, profecutor 'i^^ill name, giving them charge and a'uthority 
tto apprehend the body of th(f defendant‘as a rebel; and,the 
commiflioners may break into any hpufe^ where the de¬ 
fendant is, to attach him; Sind eitlier fimd him to the next 
gaol, or bring h&i to the of the Fleet, "^or the 
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commiffioners have a writ of afliftance included in the 
commiiTion; and the defendant^ upon his conning in, ihall 
pay all the plaiiltiff’s cofts, if the party defendant he not 
committed. But if he be committed for his contempt, the 
plaintiff (ball not have his coAs till the end of the caufe, 
milcfs by fpecial order. On the other fide, if the plaintiff 
fhall unduly fue forth procefs of contempt, and attach the 
defendant, he fhall pay all the defendant’s cofts: and one 
fVattSy about 2. Jac. was grievoufly fentenced for attach¬ 
ing one Camden^ beiii^ an olJ man, upon a commiffion of 
rebellion unduly fued forth. Sc? 4 ikewife, if the commifi. 
fionersjn a writ of rebellion fhall moleft die defendant, 
and refufe fpecial bail for his appearance, they fhall pay 
his cofts, and be puniflied; as it was adjudged in Jir Hugh 
Portman*s Cpfe, Trin. 40. EUz. and the tenor of the 
commiffion of relJfellion is^ the commiftion of rebellion. 

B,ut if the defendant can by none of thqfe courfes be 
brought to anfwer, then the court fendeth a ferjeant at 
arms, whof in tiutost paft was ufed to make the firft fum- 
mons; and he hath power to fearch in all places for the 
dcfondanlj^ which he fhall fufpe<ft, to apprehend him and 
fend him up. And in the fame form in tlie time'of H. 8, 
an attachment was awarded to the fheriff of Cu iiberland 
to take the power of the county and to attach one^Cleyter^ 
pnder *thc pain of 500L} and the like to the lord Dacres of 
Gifland, being lord warden of the marches of Scotland, to 
attach divers of the Oglcs^ under the pain of iooqI. ; fo that 
howfoever time hath been fettled a form of ordinary proceed¬ 
ing, yet the fame exccedeth nctf: the ancient courfe.' But 
, now the profecuSfon is gradative, which was heretofore often 
ufN at the firft, and fo furely may be at any time upon 
fpecial reafoQS; the end of all thefe courfes being but to 
brii^Ahe defeiidant in to anfwer. Butif a perfon flood 
•Out many contempts^ in /f. 8.’s ti^e J find, „ that when he 
came in be,was fined for bis contempt; which^ now in 
jjife wn the appearance} only be is compfiitted] shid, if he 
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have ftood l<yig in contempt, not eafily enlarged till he 
hath made anfwer, and he is examined to the bill put in 
againft him. 


§, VIII. OF THE FORM OF COMPLAINT. 

And now, becaufe in'former times when the party 
appeared the plaintiff w^ commanded to put in his biiy 
and in thefe <timcs upon the appearance the bill is t 0 | 
be ready, for otherwife the clerk of the court taxeth die 
defendant’s cofts for his vexation (which is the mere per- 
miffion of the lord. chancellor, or the lord keeper, who 
for his eafe parteth with the honour, an3 may at his plea- 
fure add unto or diminifli thofc cofts), I will entreat of 
the bill. 

The bill muft be brought engro(]«<-jin parchment, and 
filed with the clerk of the court, and by him indorfed; 
and of later times the day when the fame is received, is 
indorfed { which grew upon great* reafon, for that many 
queftions rofe upon the time of filing the bill, cither upon 
claufes of thq general pardon, whereby all offences were 
excepted for whifh any bill or information was de¬ 
pending in the Court of Star Chamber at any time during 
the feffion of parliarAentj in which cafe if the bill were 
Xitt filed, although procefs were fued out, yet the offence 
was pardoned, and therefope the day of the filing being in- 
doried, it took away all queftion; or foY afeertainin^ of» 
any matter, as where it is fuggefted in the bills. • 
an offence comrnitted in the month of May lajl paji^ be¬ 
fore this indorfement ufed, was uncertain; but now%f the 
indbrfement it is afeertaane^ as hath* been certified by all'^’ 
the jddgl^ of England. It muft'alfo be fubferibed under' 
the hand of fome leprned counfel, which, as 1 hav& be- 
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fore faid, were ever in antient times appointed by the 
lord chancellor in every caufe, and their ifames entered 
upon record j which was done to the end that frivolous 
fuits might not be common, and that legal form might be 
uled by able and confiderate men, who, attending that bar, 
would for their reputation be careful that nothing fhould 
pafs under their hand unfit for the dignity of ’that court. 
To which purpofe an order afterwards was conceived in 
tlie lord keeper Bacm\ time, that no bill ihould be re¬ 
ceived unlefs it were under thb hand of a double reader, 
or fome of the king’s counfel i which alfo is now out of 
ufej court jjcrhaps finding that curiopfnefs of form 
w'as not fo ufcful as diligence and plainncfs for that pre- 
fcnce : but fure the firft ufe was very convenient and fit. 
I'hat grave .lord keeper Jir Nicholas Bacon^ to adapt all 
things to the judicature pf this court, and tp^ take away 
prolixity of pleading, did order that no bill fliould contain 
above fifteen fiiccts of paper; and thefe were by tlie lord 
Egerton after oiav;i>'*d to be written fifteen lines in a Iheet, 
and not wafiefully, the lord allowing much as he did in 
all tlyngs, fo in that efpeciaUy to the orders of his prede- 
ccflbr Bacon ; often f^ing, that a man might be charged 
with more in’fifteen Iheets thkn he could anfwer in a hun¬ 
dred. And furely this was very convenient both for the 
judge! and fubjeiSls: for the judges, for that in long and 
tedious bills there are fo many 'offences contained, 
that it is troublefome to the lords ,in their Sentences to 
difiinguifh theiA, and the proof to them much perplexjth 
their memories; which being ^reduced to fome fhoftnefs, 
will much cafe .them: for thfe fubjecSs, for that many per- 
are charged with many offences, and fome only guilty; 
^ refidue, 'although innocent, cannot by the courfe of 
th^ourt haye their cofis; and many are\mjufiiy vexp^ by 
* the colour anjf pretext tlifereof; which if bills were refined 
to a more* indifferent ledgth, would not be fg ftequent 
it is, 
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fART III» Anb thus^uch for the fling of the hill^ which muft air 
ways be done before any procefs of contempt can go againft 
the defendant for non-appearance: For the matter of bi!lS| 
I have already declared in the Second Part of this '1 reatifcjj 
there only rfifteth the form of them: and it is to ^pe ob- 
ferved, that all bills in this court are to‘be diret^cd to the 
king’s majefty, and in the end the offence is to be laid 
down truly, certainly, and legally. Firft, the inducement 
or occafion, how it rofe; eii|j<cr the title, in cafe of fraud, 
forgery, or perjury; or, in fome, for the lawful polieflion; 
or, in aggravation to the offence, the long continued inhe¬ 
ritance. NejA, the crime itfelf muft be fet forth, with 
convenient certainty of the time, place, and perfon. Laftly, 
a procefs muft be craved againft the defendant, returnable 
before the king and. his council. ^ 

For th& inducement, howfoeverfome of thejudges have 
delivered their opinions, that the title may not be fexa- 
mined in this court, and therefore fuch inducement is un- 
neceffary in a bill, and not to be aii^iWcred' unto; yet if 
.deliberate c(/nfideration be taken in this cafe, the.weaknefs 
of the opinion will eafily appe'ar: for no man will derfy but 
perjury was ever examinable in the Star (Dhamberi a«d 
efpccially fuch perjury whereby a man wasdifuiheritcd; and 
that before tile flat, 5. Eliz, as will appear by the provilb 
in tile ftatute. I'hen, if upon a trial at law, by a falfe 
oath my poffeflion be taken from me, without proving any 
lawful title*; as for example, the ^ueftio^t is. Whether a 
d&ed jjiade by me of land were abfolutely or upon condition, 
and for non-performance nTyJntereft determines, lhall not 
J alledge that it was abfolute, and prove and, Can\;;his 
.perjuty’be determined without the determination of tlje* 
title ? or, Will any man think, becaufe this will deteripfne 
th 5 title, therefore it fliall not be alledgcdrin this court f 
Godforbid! t ■ ' , ' 

AcVin, a riot is charg^ with fome outrageous 
attempt in taking ay/ay any qom or hay with forqc or 
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multitude; is it not a great ofFcnce, if thi^ were taken 
from my poflelEon, which was long and quietly fettled, 
either by judgment in the king’s court, or that I was in by 
defcent, without colour of title by the other fide, that if 
the party which took it had good title to the land where 
the corn grew, and fo the pofi'effion, yea and the title fitly 
examinable? and yet the force is punifliable, notwitliftand- 
ing he had good title. 

In like manner, if^a jury IJiall be charged to have given 
a verditS by imbracery or corruption, is it not a greater 
offence if the verdi£l were given againft the evidence than 
v/ith tke evidence; and yet both punifliable.* And yet it is 
not denied, but that a man may alledge the verdi£l to be it? 
gainfl the evidence; and yet both punifliable, it being in die 
nature of an attaint. But, under favour, not fo few as forty 
juries have been punifliccbin this court for perjury in their 
vertjfdls within fifty years, and yet now leave will not be 
given to alledge that they palled againfl: their evidence j 
which I fear emboiv'-meth corrupt juries more in our age 
than ever .was in former times. 

I ctoULD alledgc many examples to this purpofe, to ina- 
nifeft how fitly title is to be allcdged to induce the matter, 
and to aggravate jt i but to leave the inducement (which 
a learned man will fet down as briefly as he can) and come 
to the charge-, that the crime mufl: be fet down truly; for 
if one offence be charged and another proved, there ts no- 
bill to warrant a^fentence. So was if in the l$rd Digby’s 
,Cafe againft Meeres, where a deed was charged to be 


forged, by which Jir Walter, Raleigh was pretended to 
Jea^to Meeres one parcel of land lying near Sherboitic' 
c^lc, and the deed proved contained other lands; and fo 
adjudged naught. So in 40. Elh, ont tl/iyucii th prefer¬ 
red a bill againft Baddam for forging a deed of his goods\o 
Baddam 2ifA Lave by inferting of an (I):j and fo to make it 
over-reach sifdeed made to plaintiff; and it fell out in 
proo^ that the deed tirade to B^addam alone, which 

could 
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WART HI. ;ouId not be one with the fame deed intended by the billj 
fo was not held true, and the court could not proceed 
to fentcnce. 

And of this fort there are infinite examples, for that 
thcfe exceptions muft of ncceflity be allowed at tl.c hear¬ 
ing, for that it cannot appear before the hearing; for the 
bill is good if it be proved. 

And tills charge muft not only be laid truly, but it 
muft have convenient certainty, whereby the defendant 
may give diredl anfwer; for if the offence is not certainly 
laid, the party is not compellable to anfwer} and therefore 
Reynolds* complaining againH: Vernon for a libely. which 
the bill alledged was contained in a fchcdiilc annexed, it 
•was adjudged no charge, for that the matter ought to be 
contained in the bill; and although in offences of extor¬ 
tion and bribery, it be a good efiarge to fay that the defend¬ 
ant hath taken fuefi a fum from A. and B. and C. and di¬ 
vers others, not naming all,, to avoid infiniicncfs; yet fo 
that proof be made of thofe that be,^d^ged, inatiy others 
may be proved, and the charge good. Yet this muft be 
obfijrved, that the offences proved muft be ejnjdem fpeciei 

not heterogenitpi as it was in fi*' '- Bingley'h Cafe, 

And there muft be' proportion betwixt thofe that be laid 
and thofe that be proved nuni^ro et magHitud\ne\ as frajiH 
offences muft not ^e laid, and great ones proved \ or two 
or three Uid, and twenty others proved; for fo no man can 
be able to^defend hiinfelf. And as there muft be a parti- 
tular certainty in the matter, fo there muft alfo in the 
time and in circumftancci in place apd perfon, 

*And firft for time, it is convenient' for ordev^s-^ake, 
that a time’fhould be alledged j and therefore in the i^sd 
Morley*s Cafe agamft fir Henry Colt^ the offence w^' al- 
Jddgcd to have been committed within tl^p inifant month 
of September, and the bilj was indorfed in Oftober, arid 
no o^her time alledged in the bill and foy< for want of 
time, the bill was held riot good. But in 44..,£//z. 

ther^ 
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•^here was a Cafe wherein one Hogg was plai^itifF againft 
• dne Pbinian, for a practice in Phinian to cozen Hogg^ a 
poor vicar. The pra£^ice was laid 38. Elt%, and the execu¬ 
tion was afterwards in the 29th, which was impolliblcj but 
the bill troncluded, that all the offences were'committed 
fince the |aft pardon; which was held to be fufficiently 
certain^ and the other time laid impoffible was void: and 
^hat claufe was omitted in the lord Morley's bill} which if 
it had not been, was held tojje good. * 

And as in time there muft be convenient certainty, lb 
mull there be a place laid in the bill, either parilh, village, 
or town, where tjie offence is laid to be done. As for 
example, one LewU^ of London, complained for a riot 
committed upon his perfon in Cole-harbour^ but did not 
Ihcw where Cole-harbour was, in wh^t county or city; 
yet becaufe it was a known place, it was held So be cer¬ 
tain enough for the place. And for thefe two circum- 
ftances of time and place^ the court of late times is not 
troubled, ftlf that Xn^^ lord Egerion in Mich^ 3. Jac. made 
an exprefs order, that no man Ihould take exceptions at the 
hearing for fuch uncertainty of form, wherein he might 
have excepted by way of pleading. 

As for the certainty of perfon^ he that (hall be charged 
in this court, mull be charged by his true name; for if 
yohn be charged in the bill, Thomas ca^inot be punilhed, 
although he made anfwer; for fo it was adjudged in 
Vaughan*s Cafe, HilL 2t Jac. where ‘procefs lyas prayed 
againft Rogers and Jlice his wife, and his wife’s nam^ 
was Jnn, and fo ihe anfwered; and it w'as held no anfwcr 
to tint bill. So tfie anfwer of^ Penelope countefs of Devon^t 
Ihifi to the charge of a bill where Ihe was called Penelope 
la^S^chj ihd being then feparated from lord Rich^ wasr 
Jield A) anfwer, in fir Richard Champernon^^ Cafe. * 

* But a riot is well chared ^ be committed by J» 6 ^ 
^d three others,unknown, for the penalty only goeth to, 
y, S, and the others are not fiurt til^ they are named j and 

when 
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when they are difcovcred, by a rule of lord Egerton's they 
may be inferred into the bill at all times within one whole. 
Term after the bill exhibited, yea and afterwards by order 
of the court, when fome defendants are difeovered by ex¬ 
amination of the others. * 

I HAVE further faid, that it muft be laid down legally; 
wherein I would not have it underftood that every punc¬ 
tilio muft be ftood upon; for there be divers ordcrs'ftraitly 
inhibiting fueh ftri( 5 tncfs of form; for which there is a no¬ 
table order entered of retord, upon conference with the 
judges in 32. E'tlz. As, if I charge the party to have 
committed an outrage in the night, with a multjtude of 
people armed, hurting and wounding divers perfons; al¬ 
though I do not lay that it was riotoully, as I ought to do 
jin an indictment, yet it was adjudged a good charge in 
Reynolds' ^nd V.’mold's Cafe, ip. Jtic. lor that the matter 
which made the riot was alledged in other words. JJut in 
the earl of Northumberland's Cafe againft Burr for forg¬ 
ing and publiQiing a deed, the pub^ir^on of the forged 
deed was proved againft the defendant; yet becaufe he was 
not charged to have puhlllhecf it knowing it to be forged, 
which makes the offence in the i^ubliflicr, and is the ap^ 
legal charge, the defendant was diliniffed; but, upon a 
pew bjll, was afterwards fentenced for fihe offence. 

So nn a charge^'for co^fpiracy, if it be not laid that 
they did agree falfely and malicioufly to.indidt the party, 
it is no ^onipiracy; for if it be malicioufly, yet if it be 
\riic malice, it is a good Informer, although a bad judge. 
And if it be falfe, yet if it be not malicious, it is not pu^ 
nifhablc; for circumftance's may give'^he iiididiorygoocf 
caufe to believe it to, be true; as it fell out in Roch^tr^ 
Cafe, who was indlifted for the death of one Solniy 
Rochejler ftruck, and in fhort time after^he died: al-/ 

though he died not of tha| hutj, yet had Solm's fon, who 
indicted him, juft caufe to believe it to ba the caufq of 
his father’s death, ^ But I faali not need tej extend thi§ 
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part, for that the exception to an illegal charge irv a bill 

fitter to be taken by pleading than at the hearing, and 
then the judges upon hearing counfel will determine of 
the fame. 

I NOW draw to the condujian of the billj where the 
plaintiff muft be careful that he pray his'procefs.againft all 
thofe that he will make defendants; and that by their right 
names: for if he (hall charge a man, arid ferve him with 
procefs, and not craye proc^ls againft him, he is to be 
difmified with cofts; as it was ordered in Hutton Fowkr*& 
Cafe in 36. Eti%. and many more fince j and the procefs 
muft be prayed /eturnable in the proper court, which is 
£oram rege et concilio \ for otherwife, how fhall the de¬ 
fendant know where to make his appearance? And the 
procefs muft*be ^Draycd as it is diredl§d, or otherwife the 
bill doth not warrant the procefs j of which, there muft: 
be due regard had, otherwife every caufe will be con¬ 
founded in another; and therefore the procefs muft in all 
be as the T)ill. h oi if the bill be in the name of Grants 
a procefs^ at the fuFt of Grant is not warranted by that bill; 
and t bill at the fuit of J. S. doth not warrant a procefs 
at the fuit of 5^. S. an& J. M. as it was held liilJ. 3. Ja£, 
betwixt H'rightzwi fir Anthony Felton. 

A51D thus much for the bill, and the filing thereof, 
■which is ordered to be without fec§ j only two ihillings 
is paid for the waraant of the procefs, if it be not fued out 
before the bill filed, and no other fee taken i(j>r any other 
warrant upon the bill. 


IX. OF THE DEFENDANT'S AJPPEARAHCE. 

» 

The bill being duly filed.# which the plaintiff may*per¬ 
form by himfelf or his attorney, the defendant is *now to 
his appearance’, which (without fpccial &your) he 

ought 
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ought to do, in perfon; and that appearance may be made 
upon proccis, or without procefs; upon procefs of fulpcena^, 
letters miihve, or recognizance,- as I have before allcdged: 
without procefs, when any perfon of worth or honefty hath 
a fcandJous bill filed againit him, having notice thereof, 
he may appear gratis'to purge his reputation; and yet he 
fhall have his cofts; as it was adjudged in the Cafe of fir 
*fiohn Luforiy who appeared to mr. firjeant HaU*s bill, and 
had cofts. ^ 

Or, if any man have notice that procefs is gone out 
againft him, he may tender himfelf before the day; but the 
plaintiff in that cafe cannot he compelled to put* in his 
bill till the return of die procefs; but if procefs be ferved 
upon a man in which his name was miftaken, he need not 
appear at all, if hejpleafe. If that the appearance be not 
made until after the return, th^ere hath been ulage, that 
the defendant fhould pay four-pence for every dayuafter 
the return, and before any attachment awarded for his pojf 
dlem\ which money was wholly and liiifly employed to the 
poor man’s box; and how diverted of late I know not, 
yet furely not to the antient ufe. And for the entry, or 
recording of the appearance, tvzxp man payeth two flail- 
lings;-that is, onc'fliilling to the clerk of tlie court, and 
one fliilling/o the ulher. 

In fprmer times diis appearance was always taken before 
fome lords, and cither in jcourt or council chamber, or in 

c ^ 

the lord keeper’s houfe; and of latter times before die 
clerk of the court, who went fomedmes (very rarely) to 
take the appearance of the^ defendant; for which he hath 
ever had the fee of ten fiiillin^s; the gaii,!ng whereof hath 
caufed the under-clerk to attend all perfons of any, e^-’ 
ncnce, to take their, appewrance at their houfe or lodgirg; 
which is a greA derogation to the dignity of this c^urt, 
and fit to be looked unto, left ift Ihort time it breed con-* 
tcmptcjuid much diftionour thereunto. Aniit is to be 
noted, that although the plaintiff who is the profecutor 
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,be di fabled by outlawry, excommunication, of any other 
^eans in the defendant’s knowledge, yet muff the defend* 
ant yield his obedience to- the procefs, to attend the court, 
until he hath pleaded that difability, and the fame appear 
unto the court upon record; at which time the king’s at¬ 
torney may, if he pleafe, fupply the plaintiff’s defedf, and 
profecute the caiife for the king; and if he fhall fail to> 
appear, an attachment lliall be awarded before tlie defend¬ 
ant’s appearance. . « 

* 

Then muft he enter into a bond not to depnrt with¬ 
out licenfe of the court, .which, in antlent times, was 
done u|^on every appearance, and in thofe days moft com- 
mojily with fureties to appear a die in diem ; which was 
Jong time ufed, but now never ufed but upon great caufc, 
and the fpecial co^jimand of the lord keeper, or the court; 
but-now his appearance is received, paying teA (hillings 
for' the fees of the attachment. But it happens many 
times, that the defendant cannot appear by rcafon of age, 
ficknefs, impotency, or imprifonment, necefi'ary employ¬ 
ment in the king’s fcrvice, or fuch-like lawful caufes; 
all wivich, if faith be made of it by oath, doti) amount 
unto an appearance; and doth not only excufc the con¬ 
tempt, but, upon, his requeft, he may have a commiflion 
to take the anfwer or examination in the country, diredied 
to commiffioners; which were at firft efpecially appointed 
in all counties by the'lord keepei^ biit, after, indifferently 
chofen by the paj|;ties, and tinfke and place appointed, aixi 
agreed upon, the manner whereof I (ball declare hereafter 
in their places. ^Sometimes ^tfie defendant doth appear 
aftet attachment awarded; yet upon oath, that he was 
hijf^dered by Vvaters, or any cafoal misfortune, or that he 
had notice of the fubpeena till after ^ the ratuiri, or 
rot in fuch due^time as be could* prepare himfclf for ^is 
journey, If live in remote parts, his contempt fh^ll be 
excufed. Thefe excufos were heretofore allow'ed by the 

lord 
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lord keeper^ lord chancellor, or the court; but of late, 
bonds are taken of him not to depart without licenft^ 
which lie in court without ufc,- only the clerk^s benefit 
for taking them. 

The appearance being entered, the defendant muft 
now retain his attorney, who muft take the record of the 
.bill from the file, and copy it for the client, which the 
clerk of the court ought to deliver: but if no bill be then 
filed of record, then is the c^^fendaut to have his colls for 
his travail, which, in former times, were taxed by the 
lord chancellor, but now by the clerk of the court; which 
are allowed to all perfons, yea even to thofe which are In 
forma pauperis : for as the lord Egerton ufed to fay, al¬ 
though they paid no fees, yet they muft pay for vi<ftuals 
and lodging. Yet is not this rule fo general that it hold- 
tCth in all rafes; for in the king’s cafe, the defendant is to 
attend for the bill by the king’s attorney, or almonef, and 
cannot be difeharged without their alTcnt. 

'^1*11 E copy of the bill being made, the defendant is to 
pay for the fame twelve-pence for every ftieef, whereof 
fix-pence the attorney is to pay to the clerk of the 'court, 
and fix-pence he is" to keep to himfelf, by the eftablilhed 
■?JrJers of the lord Egerton-and the judges; and by the 
fame,.ordered the attorney to fubferibe the copy to agree 
with the record, and put his name, as a teftiinony thci'eof: 
and the client nor attorney (hall be‘Compelled to attend 
the clerk cf the court for his fubfeription, as formerly was 
Wed; for which the clerk had always two (hillings; but 
fince thefe latter orders it'is^ wholly left, to his great pre¬ 
judice much more than the value cf his fubfeription, by 

the abule of under-clerjcs in thein falfe accounts ^ot 

• 

copies, . ■ 

"The bill thus copied by th^ defendant’s attorney, it is 
tlicn, or fiiould be, carried to counfel to draw anfwer; 
whoVere heretofore always jn all cafes appointed (as 1 
iuive fidd) by the court; but apw of late (fuch is the gbufe) 

a care-> 
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carelefs anfwer is drawn by an ignorant clerk, and more PART III. 
i^mple counfellors hands gained unto it, for half fee, and 
fo the court filled with' frivolous and infufficient plead¬ 
ings. 


§. X. OF THE defendant’s ANSWER. 

Having now furniflied the defendant with a copy qF 
that which is fuggefted againft him, and fent him to his 
counfeUto be well, advifed what anfwer he fliall put in, I 
will firft fhew how the anfwer is to be put in, in general; 
and in the next place (hew, that defendants do either anfwer 
in court, or by commiflion in the country. By ordinary 
courfe the defendants hav« eight days to frame and bring 
in th«r anfwer into the court; unlefs in fome cafes, by 
reafon of the weight of the matter, tedioufnefs, or intri¬ 
cacy, or Ih^rtnefs of the Term after the return of the pro- 
cefs, the court will fliew grace upoh motion, in giving 
longer»time. But if the defendant’s counfel fin 4 that the 
bill contai noth matter of title, which they cannot anfwer 
with fafety withoyt fight of the defendant’s evidence or 
writings ; then, upon oath made that his evidence or writ¬ 
ings are in fome remote part from the court, he hath time 
given him to anfwes until the next Term of oourfe by 
the clerk of the court. But counfel ^eing to •frame the 
.anfwer, which cannot be done without conference with 
r the client, and mature delib^rltion, the defendant muft 
\either put in a pl^ demurrer, or an anfwer, or (as fer^ 
jeafit Hale did) an anfwer having,all thofe titles; and thofe 
are not tied to any certain proportion,'bui^are left to the 
diicreSl^ of the* counfel, for that occafion may be fome- 
times to djraw them fhorter, fometimes longer. But if it 
(hall be (lufiifd either with fgandalous matter, as the com- 
.mittqi to whom it is referred (hall aflefs*—who bath power 
. Vox,. 11.' ‘ M ' fo 
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fo to do an order of the court to be taken in M-r 
35. Eli%. —but if there be fcurrilous or fcandalous mattery 
the defendant (hall be committed, yea the counfel whofe 
hand i^to'the anfwer (as none can be received without a 
counfellor’s hand) fhall be grievoufly rebuked, aifd fomc- 
times ordered that their hands fliall not at any time after 
be taken to any pleading in this court, yea and fometimes 
committed to the Fleet j of all which examples arc innu¬ 
merable. 

A PLEA is fome matter of record, and, as the lawyer 
faith, containing matter dehors (out of) the bill; which 
being alledgcd, barreth any further proeq^ding in the caufe. 
And this may be of divers forts, either to the difability of 
the perfon of the plaintiff, to the jurifdiiSlidii of the court, 
or to the matter of the charge. 

A PLEA to the difability of the perfon, is either an 
outlawry or excommunication, and convidtion of fi.lony, 
pramunire or rccufancy, confpiracy or rebellious con¬ 
tempt, in the fame court; in all which' cafes, the defend¬ 
ant is to plead the convidlion truly; and in outlawry or 
cxcommynication he is to annex the fame fub pede Jigilli^oi 
the feveral courts where the plaintiff is convicted, and 
affix them to his pica; and thefe are.accepted without 
oath, becatffe the feals give faith unto them. ^ 

But it hath been a queftion. What feal fhould be an¬ 
nexed to* the outlawry ? And the lord chancfUor Egerton 
would allow none but the great feal, and the whole record 
of the outlawry fhould be pleaded; but the lord chan¬ 
cellor AlharC^ allowed thp ordinary feal wherewith writs 
of capias utlagatum are fealed, with the capias ut/agatum* 
only annexed: and the loj^d Egerton^s reafon was, becaUfe 
the plea was In delay of the plaintiff. But in all p(her 
cafes the defendant is to put^in his plea upon d^th, to 
give certainty that it be not feigned; and in all he doth 
demand judgment, whether ti\p plaintiff fhall'oe anfwered j 
and in all thefe cafes the plaitqsiif is barred till he ii^verfe 

I L t..C 
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tjjie outlawry, and procure abfoluflon, and in ^ther cafes 
fit himfelf ftraight; and by the lord Egtrton\ rules, if he 
do not* the fame within two terms, he lhall be difmiiTed 
with his cofts. 

A PLE*A to the jurifdiftion of the court is, when a per- 
fon living in the Stannaries or Cinque Ports is palled to 
anfwer, and fhall plead, that by feveral charters of kings 
of this realm they ought to be impleaded before their 
warden, who hath power to pufiifli them for their offences 
complained of, if they did demerit j and therefore pray- 
eth judgment, whether he fhall make other anfwer in this 
court. 0r fbmetiives the defendant will plead, that the 
offence was committed within the principality of Wales, 
or county palatine of Chefler or Lancaftcr, and in thsfe 
cafes is punifhable.^ Thefe and fuch-like pleas to the ju- 
rifdiilion of the court in which judgment was’prayed, 
whethef the defendant fhall make further anfwer, are all 
put in upon oath, and do fufpeiid the caufc till the fame be 
over-ruled. * 

A PLEA to the matter of the charge fometitrtes admit-' 
teth thelnatter, and yet albdgeth foreign matter offecord, 
that he ought not to anfwer it; as if a perjury be complain” 
ed of to have been committed in an anfwer in the chan¬ 
cery, or in a depofltion there, the defendant fheweth the 
caufe wherein the perjury is fuppofed to'have been com¬ 
mitted doth yet depend undetermined, and fo demands 
j udgment. ^ ‘ 

^Sometimes the defendant confeffeth the matter, and 
^t fheweth that he jiath beerv gutrefolts convi£fy and pu¬ 
nched in another court j and demandeth judgment, whe¬ 
ther this court will proceed to punMh him again. 

SoM ETm Es* the defendant denieth the* fuggeftlon, and^ 
confroiijetn the ac«ufation,' a^d maketh good his deni^by, 
many trials ^t law paffed for him, and the judgments syid 
fentenc^s of oth%r courts; and demandeth judgment, whe¬ 
ther, afi^r fuch legal trials, be fhall be troubled, in all 

, 2 Yfhvfk 


x6^ 
PART iir. 



1&4- A TRfiATlSE or THE COURT Of STJStR CHAMBER, 

PART III. ^hich .car4s the defendant is not examined till the famf^ , 
be over-ruledj neither ought he to be further profecuted 
but if in .thefc latter times, and in thefe latter cafes, and 
the like, he doth without better anfwer fubmit himfelf to 
examination, and the caufc proceed to examination of wit- 
neffes, apd come to hearing, this plea to the matter doth 
fupply the place for an anfwer; as was lately adjudged in 
tlojkins* Cafe againft Martlngton.^ 

Demurrer is admiflionof the bill pro tempore and yet 
for fomething therein contained matter is alledged, that the 
defendant ought not to make any anfwer; and that is cither 
for infufficiency of matter or of form. 

In,SUFFICIENCY of matter is alledged, fometimes, that 
the matter in charge tendeth to accufe the defendant of 
feme crime which may be capital; in which cafe nemo te- 
nctur ptodere feipfum ; or upoiTa pencil law, where he i^ to 
forfeit his goods: fometimes, that the matter is ’proper for 
ecclefiaftical cognizance, as defamation, or fuch-like: 
fometimes, that it is petty or trivial, and fo not worthy the 
dignity of the court. Thefe and fuch-like a^e caufes of 
demurr/sr for infufficiency of matter. • 

Demurrer^ for infufficiency of form hath fometimes 
been for the extraordinary length of the bill above the al¬ 
lotted proportion of fifteen flieets; but it was long fince 
over-ruled, that tlie defendant ought to be recompenfed by 
cofts for unneceflary length, and‘no caufe of demurrer. 

' I 

, But dem’urrer is in all cafes where there wanteth certain¬ 
ty, or legal words of charge in the bill; of which I hav ' 
ipoken before. And all thefe demurrers demand judgment * 
whether the defendant (hall make further anfwer; which 
arc to be put into the court by-'the defendant in p'erfon, 
^and not by hSs attorney, as the lord Egerton helf| it ftridWy. 
Bui|jif he reft not upon the^^demurrer^'^but plead ever de¬ 
nying the matter, then is the demurrer waved, an’d’the 
defendant proceedeth to Cicamination. If they reft upon 
the matter in law^ then inuft be over-ruled; which is 

done 
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done either by referring it to the fame judge*, or to the 
'^irfng’s counfcly or by the judgment of the court upon 
public motion, or the lord keeper’s private opinion^ The 
^wo forn^er are’ufual in demurrers to form and majtcrj 
^nd in pteas to the n^after of the bill; and to" confider if 
difabilities be legally pleaded. But in pleas or demurrers 
which found to the jurifdidion of the court, the two latter 
are inoft ufual, and moft fafe for the honour and dignity of 
the court i and if the fame bej^g referred by order, be ad¬ 
judged againft the defendant, or otherwife over-ruled, then 
is he in ordinary courfe to pay the plaintiff for his charges 
and deL>y forty (hillings} and many times much more, if 
the court conceive the plea or demurrer to be put in only 
for delay, or to Confront the court j as'the lord Houghton ^ 
paid ten pbuitds to ftr Edward Coke^ 

But if his plea*or denyirrer be held good, tljen is he 
ubfolutely difmifled with his colls} yet if there be many 
charges in a bill, and tl)c defendant demurreth to them all, 
and the jufige certify the demurrer good for all but one 
only, which he mull anfwer, in that cafe the defendant fhall 
pay fosty (hillings cofts, for that the certificate is for the 
plaintiff’s advantage: and if the plaintiff procure no rc-r 
ference or motion of the fame j or if after the fame be re- 

I 

ferred, the plaintiff’let it reft, and doth not profecute 
by an order taken by the lo^d Egerton^ ,if the certificate be 
not procured by the plaintiff within two Terms ,after the 
reference, the defendant is to be difiriilfcd with his cods. 
^But that is to be underftood always, if it be by the plain-C 
tiff’s negledlj for many tim^s the judges* leifure \yill nof 
ifi}ffer them to determine fome long and intricate cafes. 
But upon the judges’ certificate, Jf the fame determine the 
matter which is referred, that the defendant Ought to 
ipakcVljetter qpfwer, thereupon doth the clerk of the 
twJI^Tnajce a warrant to'\he procefei-maker, to make ^ 
fiibpoena adfheiendum meliorgm rcfponjionem ; which is* only 
ip th^ form of the firft fubppenox but that the fame is inr 
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dorfed witl| thefe words, ad faciendum meliorem reffon^ 
ftonem. And if default be of appearance, procefs of con^ ' 
tempt goeth (as is formerly declared). But if the judges 
determine not the matter of the plea or ddmurrer, and fo 
■ leave it to the belter judgment of the court, then muft 
the court be moved upon the certificate, and the defendant 
is thereupon difmitTed, or ordered to make better anfwer; 
and upon that anfv/er, the clerk of the court maketh this 
warrant to the proccfs-niakdl", to make a fubpoena ad fa- 
clendum meliorem refponfionem \ whereupon the defendant 
mufi: anfiver. For if he fhould delay with the court fe- 
veral times by dilatory pleadings, if the fame be 'certified 
againfl; him a third time, he fliall be committed, and not 
delivered till he hatli aufweredi and the coftsarc doubled 
upon every certificate. ^ 

Thus" having brought the defendant in to anfwer, he 
muft by his anfiver cither confefs the ofience wherewith 
he is charged, and fubmit hlmfelf to the mercy of the 
court, which in calc he be guilty is his fureft and moft 
advantageous way; which was ufed in H. 8.’s time to be 
upon the. table in their fhirts, by rnen of great worth (viz. 
Deveretix and divers others fubmitted themfclves in their 
fhirts upon tlie table in the court, and ftr William Butler^ 
fir Mathew Browny and fr John Leigh fubmitted them- 
felves to the king m the court; and were pardoned) j or 
elfe he nluft abfolutcly deny it; or hS muft juftify the fadt 
by reafon'\)f fome title, or provocation,rand plead over to 
the manner, v/hich is a better courfe t'!:an an abfolute de- * 
nial; for a mild anfiver ab;it::th the fharpnefs of a bitter 
bill, and afliiageth the edge of feverity, when it is open‘d 
to the court; and in any of thefe the plaintifr may ejpa- 
mine upon int&rogatories. ^ , 

John Jones, regijier delditpees-i et un alderman dekeltp^ 
de G{ouceJier<y fuit trahe en ceji court (enter autres cho]^" 
pur maintenance. It plead non culp. et puis per Jes tejiimoignes^i 
prove que 11 ne ad malntayne ; nxes al oyer ceofuit rcjeM,. ei , 
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, le maintenance folemment examin. pur ceo que <doit aver ceo 
», ,^defend, per fa tejlimoignes, Ceo fiat fcntence HH. Car. R. i. 

And the anfwcr mutt.be engrolfed in parchment, and 
fubferibed by counfd, and fo brought to the clerk of the 
court, who is to give the defendant his oath; Virhich is, 
that fo much of the anfwer as containeth his own aft and 
deed, he knoweth to be true j and fo much as Containeth 
another man’s, he fuppofeth to be true j and he fweareth 
likewife, that he fliall make true anfwers to fuch interroga¬ 
tories as fhall be minittcreJ unto him concerning that 
caufe; and^ thereupon the clerk writeth Jurat, and puts 
his haiid thereunto j and tliis fubfcriplion of him is a tefti- 
mony agaidft all men, that tlic defendant was fworn, al¬ 
though the fame were done alone, and the defendant will 
deny it; as was notorious in the lady Rof'it Cafe, who 
wickedly denied that flie was fworn to cover the falfiiood 
c^nfuned in her anfwcr and examination. This being 
done, the record is delivered over to tlic plaintiff’s attor¬ 
ney to bo copied for him, for which he payeth by the 
llKct, as the defendant did for the bill. 

J[3u;t here doth arife another quelt ion. Whether all men 
fhould be fworn to their anfwcr ? And the lords Of the par- 
, liament fay, that they ought not to be fworn, but only 
fhould anlwcr upon their hoiiour; and 1 kiiow that Henry 
turl cf Lincoln ftood upon tais in queen’ Lliiiabeth’s time; 
but in vain, for he was over-ruled in it, and did anfwer 
upon his oath. But becaufo it is heW an encroachment, 
let us look into’ former times. In 6. H. 8.*I lind th?it 
the: earl of Northumberland hac^a dajigiven him to appear, 
> and to deliberate, nn'velit difetle rejpondere caufts verjus eum 
exhibitis in hue curia, fuundum niodum ^ ordinem curia ; 
velfi velitfubmittere pietati domini regis in mnibus. But 
it is^.i?e, that what is modus et ordo curia doth not jip- 
^-0fy-«qid afterwards he dW fubmit himfelf to the king in 
ail; but I conceive it to be fuch a privilege which he then 
flood upon. But in ir. H\ 8. the lord Ogle, fworn upon a 
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book, confeiTed his fault; and in 15. H. 8. the bijhop of, 
Norwich cor^orak prajiitit },uramentum \ and in 17. i/. 8. 
the lord Morley made oath for a contempt; and in latter 
times I could Ihew many- of that nature; but thefe fliall 
fufiice to manifeft, that the fame was not encroached upon 
the nobility in the lord Egerton'% time, as fome have al- 
ledged. 

And fo I conclude, that I know not any. fort of people 
(except corporations) freed ffom putting in an anfwer in 
this court by oath; for the* body politic is without a foul, 
to be tried by o-ath; for attornics do not make oath there, 
as in the eccldlaftical courts, fuper animum 7 nagijir!\ and 
all things are done againft corporations in court hy their 
attorney, who by law muft be authorifed under their com¬ 
mon feal; and if any depart without anfwei;, an attach¬ 
ment fliall be awarded againft him. But if any perfon fliall 
refufe to anfwer, being imprifoned, he fliall have day given 
him, and be clofe imprifoned; and if that will not pre¬ 
vail, he fliall, by another day, have the bill taken pro con- 
fejfo ; or fornetimes he is kept with bread and water, as 


young Booth was. 


an 


§. XI. OF EXAMINATION. 

An anfwer is not perfe<Sf without examination; and it 
is part of the oath .taken, to make true anfwer to the in- 
tecrogatones, v/hicl^in antient times was called examtna^ 
tus fuper refponftoneni^fuam<\ for to any ofl'ence a man 
in a continued courfe may make a plaufible anfwer; but 
where in his own excufes a fliort queftion is alked him to 
which he muft ajifwer, the nakednefs of his excufe is difeo- 
vered, as Adarri^^ was. And of this kind of examinatic^dherc 
are excellent precedents in the tithe of H. 8. when thy 
nations were taken by the lord chancellor in the court, where 
flie interrogatories w'ere never above fix or feven, apd t^ofc 
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.every one a fliort queftion. As the bljhop of St, Afaph in 
-lO. //. 8. being charged for the receiving of the pope's 
bull for confirmation before the king’s liccnfe, where¬ 
upon he was interrogated. An fecerit homagium fuum regl 
minus amfecrationis receptum ? (licit, quid non.—^An hahuerit 
ajjfenfum regium ajfenfum futnn cum Jibi ante minus receptum? 
dfcit, quod nott^ niji folwn ajfenfim fuum cum fibi conferrent 
epifcopatu?n.—An pronunciavit juri fuo in omnibus per fanc^ 
iijfmmn pairem pro provifts, e^ etiam omnibus qutr fonarent 
in detrimentum regni feu lafmiem corona et dignitatis fua 
ante minus confecrationis receptum ? dicit, quod non. Which 
biihop l>cing put to his choice, wlielhcr he» would Hand 
to his defence, or fubmit himfelf to the kijig’s mercy, fub- 
mitted himfelf at bar, and craved pardon. But afterwards 
this advantage of examination v/as ufed like a Spanifli In- 
quifition, to rackinen’s cpnfcicnccs, nay to perplex thorn 
by. iivtricatc queftions, thereby to make contrarieties, 
which may eafily happen to finiple men; and men were 
examined ipon one hundred interrogatories, nay, and cx- 
apiined of the whole courfc of their lives j but that was 
grounded efpecially upon the weaknefs of the defonciatit, 
who is fworn to anfwer'no other interrogatories but fuch 
as concern the caufe. But to prevent this vexation, the 
court gave the plaintiff only four days liberty for him to 
copy, perufe, draw, engrois, and put in the articles where¬ 
upon the defendant iji to be examined j tuid thefq were to 
be drawn and fubferibed by counfel, wlfo fliould Ijc afliamcd 
to draw fuch immaterial queftions, or fo infinite, efpecialljf 
fuch a counfel as underftands the couffe of that high couit, 
^But clerks^ finding commodity would come to themfclves, 
draw the client eafily from the charge of attending counfel, 
but brought a terrible charge upon tlic* clicjjt of length of 
book’^'nd fo perplex the court with tedious matters to ho 
%*upoicj*sand draw a fcandal thereupon of infinite ex- 
pcnce; which with little copfideratlon would be caled, if 
it were reftored to antleqj: courfe, and counfel learned 
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III, and difcreet appointed by the court. But to cafe the fub- . 
jeft, the lord keeper Bacon made an order, that upon no 
bill the defendant ftiould be exarhined upon above fifteen 
articles, and thofe are not to contain above two quef- 
tions in any one of them 5 and if there were any ni?)rc im¬ 
pertinent, tlic plaintiff fhould pay fifteen fhillings the ar¬ 
ticle for every one of them which he fo jidmintftcred; 
v/hich order is in force to this day. 

And the lord chancellor i^gerton went further; that if 
any of thefc fifteen interrogatories did examine the de¬ 
fendant upon his life, whether he were a thief or innocent, 
or of any criifte not charged, naj^, to examine a‘knight 
whether he had not hedged or ditched in his time, to dif- 
grace him, not only the plaintiff hi/nfelf, but any one which 
drew tbefe interregatories, was cominittedt Yet it is 
nfual to put thirty, forty, yea 'fifty ijiterrogatorics, and 
each to contain twenty or tifirty quefiions; and this'done 
by bufy clerks or ignorant councilors. 

If the defendant flball depart after his anfwer put in be¬ 
fore he be examined, an attachment is awarded againft hfm 
for his contempt, upon the examiner’s certificate that he 
doth not attend him 1 but if upon his entering into exami- 
Jiation he find the interrogatories in multitude or imperti¬ 
nent, he may*repair to the lord keeper, or the court, and 
pray that they may be confidered of j which is fo done j and 
then, if after reference he depart before examination, a 
fuh^esna is ft warded a'gainff him to appegr in ufual form ; 
but the fame is indorfed In hn vcrhlsy ad facicud. refpon^ 
Jhmin interrozai. But wheq^hc defendant comcili to be , 
examined, the fame is done privately, and apart, that the ^ 
defendant can have no advice to anfwer j neither may he 
or his counfel have any fight of the interrogatoric^^^givc 
him any directions, but the ex^mijier readeth an inte,^q- 
gatorj;, and requireth an anfwer to the fame, ana th^ 
readeth another; by reafon whereof if he affirm a falfehood 
at firft he is taken in an error, whqreby he is compell|id to ■ 
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feform his error j and this examination may |)e in any part 
amended by him before he putteth his hand thereto, where¬ 
by he doth acknowledge it to be that by which he will 
abide. 

But the plaintiff can adminifter interrogatories but 
once} for ajthongh, after he hath fecn the examination, 
he could clear the canfc by afking one queftion, yet fliall 
he net have that advantage, for non oportet qmnquam er- 
7 are bis } and in this warfarcihis error is deadly to his caule. 
But the defendant is ‘tied to give a precife and direct anr 
fwer to the articles^ as well concerning the fail charged, 
as any circumftgnccs which arc pertinent* to reveal the 
tiuih. And for matter of his own adt, he muft not an- 
fwer to his remcnibravcc, but ducdlly: but for words 
fpoken whei'cby^colledlion maj- be raade of the fail, it 
hath been held, that th.»fa may be anfwcrcd by his re- 
inombrance. But if the W'ords bo thofc* for which he is 
charged in the bill, he muft anfwer thorn certainly. If 
the dofontlant will not anfwer uiredtly to any material quef¬ 
tion which ought to be anfwcrcd, then, after the exami¬ 
nation finifhed by the examiner, and the copy dplivered to 
the plaintiff, the plaintiff may move the court to have the 
fame referred to. the confidoration of any judge, or tlie 
king’s counfcl} who, conferiing the anfwer with the in¬ 
terrogatories, will jccrtify his opinion.* If the counfel cer¬ 
tify the articles not well aiifwercd, then the defendant pay- 
eth tlic plaintiff ^wenty (hillings cofft, and uppn the cer¬ 
tificate the clerk of the court awardeth a fubpocna againlt 
the defendant, ad faciendu^ titeliorcm iffponfionetn to the 
interrogatories. If he (hall anfwer infufficiently the fc- 
cond timc,^ upon the certificate, the cofts arc doubled 
agaiji, q|id the defendant committed till lie will anfwfcr. 
Ami l(fl have kiiown fomc^to continue in contempt durmg 
their lives. So did Thomas Ellis ad feSiam /////, for that 
he v/ould not reveal the naraes of fome perfons he fet on 
worlfcto commit an outiaga. For in cafe of interrogato¬ 
ries 
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ries it cannot].be taken pro confcffl^ for that is but a qucf- 
tion, and no pofition, as a bill is. But if the plaintiff pro¬ 
cure a reference, and do not attend the committee, and 
procure a certificate within two 'I'crms, the defendant 
fliall be difmilTcd with cofts, unlefs he can Ihew ^ocAl caufc 
to the lord keeper, or clerk of the court. 


O 

§. Xir. OF PARDONS. 

Having entreated of pleas, dcmurrersy,anfwcrs, aSfid ex- 
amiiutions, I have omitted to treat of one kind (jf pleading 
very frequent in latter times, which is, the pleading of the 
king’s pardon j which bccaufe it yieldcth many queftions, 
and, as I conceive, is not tied in all calcs to the certain 
time of putting it in by way of anfwer, 1 have thei'efore 
thought good to handle it by itlelf. 

Pardons arc of two foies : fpeclal or gf’ncral. Spe-* 
cial pardon for a pnrticidar oftcncc which is ctanplaincd 
of in this .court, when the king doth pardon any fuit here 
depending, as fir Edward Coh hath declared, although the 
fame be granted when the caufo is ready jto be heard; for 
fuch a one Jir Pexal Brocas obtained lo. fa:.: and this 
may be pleaded at any time, fo it were granted puis le dar~ 
rein contivuance. But if the king grant a pardon for an 
offence before it b^^complaincd of,* and^the party being 
called lo anfwer will not plead it, meaning to ufe it al < 
the hearing of the^caule. He loft the benefit of the 
pardon; as the lord Popham held it in Fenner and JVarreiC^ ^ 
Cafe i but his duty is, at ^he next time he is called into 
the .court he muft plead it, and lliew it forth utjdcgthc 
feal, and crave that it may be^,allowed. Sometimes^be 
defendant difavoweth the benefit of the paifdon. So dief' 
Jir Robert Sheffield in lO. 8 . fubmit himfelf to the 
king’s mercy upon his knee*', ypo^ ftie table, before* the 
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lords; and fo did one Qooke about the fame tiAie; but that PART ‘ 
was, for that his writ of allowance for the pa'rdon was fur- 
reptitiouily obtained. But it hath been queftioned, Whe¬ 
ther the pleading of a pardon be not a confeffion of the of¬ 
fence i or if a perfon plead a pardon, Whether he jnay be 
received to deny the ofFcnce ? or, Whether the pardon fliall 
be allowed, uiik-fs the defendant humbly acknowledge, the 
offence? And in TP^erglin^s and Manning’s Cafe, where 
the defendants plead a pardon, and would afterwards have 
relinquiihed it; for that the court refufed to give them 
leave, unlefs they would relinquifli it for all; and thereupon 
the court proceeded not; but the lord chqncellor Egerton 
made that the rc*afon of his decree againll the defendants in 
chancery whereupon he overthrew old fp'erglin’s will, made 
with the greateft perfeHion that ever I knew any: which 
error, I hope, @od hath pardoned j for furely a man may 
plca^ his pardon to fave his cxpence, idthough he be in¬ 
nocent of the crime; as that learned gentleman Jir John 
IFaltcrs^TaA in that Cafe, he would never neglodt God's 
pardon and the king's. And it is to be feen in 7. H 8. 
fir ^ahii Denham pleading the king’s pardon, he pleaded 
and craved the allowance with proteftation ofKs innoccn- 
cy; and altliough grejt deliberation was had with the judges 
and king’s couilfcl about the pleading, yet the pardon was 
in open court allowed him. And although a pardon be 
pleaded, yet {hall not that wholly determine the caufe, as 
pleas and demurrers {hall do: for ai(fer that plea the court 
may proceed fof the plaintiff’s relief, althou^ the'king’s 
fine be gone ; as it was a(fiu 4 ged betwixt Read and Lygon 
m 1. E. 6. and in 34. jB/z^betwixti? 7 ^ttvrr< 772 and Starkey, 

Yea, and at all times upon fpecial pardons pleaded which 
arc obtained after the fuit depending,Jie vvhich pleadeth the 
paNon muft pay the coffs of the plaintiff expended* be¬ 
fore the pardon pleaded .* but it is to be otherwife when 
the defendant pleadeth a general pardon; for the^lamtiff 
is the rather to blame to quellion him, knowing that the 
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ofFence is parfioned. Yet that grows alfo quedionable, for 
that the (ame*^ general pardon is not of forpe, unlefs the 
Cime be pleaded; and he cannot tell whether the defend¬ 
ant will plead the lame oi not j but furely the fame hath 
been a great qneftion, whether the couits of juftief* fhall 
take notice of the gencial pudon without pleading, as 
the judges Jo upon tiial of life, thefe cauf.s being ciiminal, 
and trenching almoft as far as life j and the court for many 
yeais did give allowance upoq the parties demand at the 
hearing, without pitadiiig. 

But it feemeth, upon the confidcration of the many 
exceptions both of perfons and offences contained hi gc- 
neial paidons, and fir John Dinham*^ Cafe, and other * 
precedents, the fame by opinion of the judges hath been 
denied, and fo ftrifWy been obferved, that unJefs the de¬ 
fendant plead the general pardon by way of anfwer, it can¬ 
not be allowed him. P'or it was denied to thofe of the 
Dutch nation who were deni^ens, to be pleaded by way 
of rcjfiinder j for feeing they might have pleaded il by way 
of anfwci, they furceafe their time. 

But in fomc cafes the general pardon fliall be allowed 
to the defendant at the hearing, without pleading by way 
of anfwer j for whereas all offences which have depended 
above eight years in the Star Chamber are pardoned 
wholly, ‘and thofe that have depended above four years 
the corporal punifliment is pardoned, in thofe cafes the 
pardon cann^pt be pleaded by way of anfwer: and if it 
ihbuld not be allowed by way of demand, it were in vain 
to have it inferted. ‘ s* 

And that this hath been fo allowed at the hearing, may 
be fecn in the Cafe of GoUing againff Sharps M. 8. Jac» 
as in divers oilicf Cafes. Yet let me obfeive this, tljat ^le 
general pardon may be pleaded after a depiurrer put ni, 
or any infufficlent anfwer j as it was adjudged in Stephins, 
and Cafe, and in the C?fe of Brooke and Oldfield, 

The court may refer the confid^ation of a plea of a 
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, don to be cdnfidered of j and if it be not le^lly pleaded, ,^ART 
he fhall be ordered to make a better anfwer, and then he 


may plead it better. Yet'there be fomc Cafes wherein the 
court ufually taketh notice of the pardon, without plead¬ 
ing; aftd when perfons have committed contempts in 
non-appearance, and procefs of attachment is prayed 
againft them, upon allegation of the pardon by the attor¬ 
ney, the ptocefs of contempt is ftayed; and yet it feemeth, 
that in ftriftnefs of law th*# procefs ought to proceed. 
And I well remember, that the lord Egerton was of that 
opinion in the Cafe of Henry earl of Lincoln^ and afked me 
who had authority to allow of the pardons but the court, 
and riot the clerks; yet the lord Egerton was of opinion, 
that where the contempt^was pardoned, the plaintiff fhould 
have no coils,for his procefs of contemjjt. But all cannot 
plead this general pardonfor an alien born, not denizen, 
who is only a fubjeft ratione loci, is no fubje£l: intended 
within the benefit of the parliament to be pardoned; and 
fo it was adjudged in the Dutch Cafe; and yet they pay 
fubfidy (as was then alledged), which moveth the pardon. 

Anb note, that upon thp plea of the pardon, wi^ich muft 
be put in by the party hnnfelf, the party is difeharged with¬ 
out examination upon interrogatories, although thq court 
fliould be pleafed to proceed for the plaintiff’s damages, 
or other relief; for the plaintiff fhall in that cafe make his 
proofs, and not help Jiimfelf from the defendant’;s exami¬ 


nation, that being ynly a prerogative aribexed to the crown, 
^.nd not civilly allowed betwixt party and party, urilefs in 


cafe the plaintiff will be con,g^dbd by th^defendant’s own 
Examination. An 3 it hath been much queftioned, whetliet 


in cafe of forgery upon the ftat. 15. £//z. Dyer ; and ther^ 
heldjjhaj^he pardoned the corporal puhiffinnent; but that 
was ^er fenteneg, and the ^arty may releafe the colls and 
\amages, and yet they are parcel of the Icntencc, But of this 
I have fpokeif in the Second JPart iji treating of forgery. 
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§. Xni, OATH OF SERVING PROCESS, AND OF OATH 
FOR EXCUSE OF APPEARANCE. 

Having, paffed through the procefs of the oourt to 
bring men in to anfwer, I touched tlie ground of procefs 
in contempt i which is an oath to charge the party with 
the contempt. For it is great reafon, that as the defend¬ 
ant (hall be puniihed by commitment to the Fleet, if he 
<lo not appear, being fufficiently admonifhed to appear; 
fo likewife, if the plaintiff will either by himfelf or any 
other make a falfe oath tliat he was warned fuffipiently, 
when in truth he was not fufficiently warned, or perhaps 
not at all, then the plaintiff for fuch vexation (hall be fub- 
jedt to punilhment. For which purpofe, bqfore any pro¬ 
cefs of contempt is awarded, the oath ^of him which tef- 
tifieth the fervice of the procefs is entered upon secord, 
and fworn unto; which affidavit was antiently made before 
the lord chancellor or lord keeper: but in the time of 
cardinal IFolfey in the i8th year of H. 8. there was an 
order entered, that upon affidavit made, procefs fliould go 
forth in ordinary courfe, fo that the oath was made before 
a mafter of the chancery; but of late times, the fame 
hath been 3 enied to be read in the court; as it was \xijir 
Stephen Prodfor^s Qafe; and fmee that time the clerk of 
the court hath authority to give the path, and to keep the 
fame upon record,' that if the defendant be unduly vexed, 
U>e may take his remedy thereupon. 

But it is to be obfervedy ^at although the oath be falfe, 
.tile other party cannot confront that bath with another, 
fo that the fecond oath doth ftand with the former, tAat 
both may be true ;«but if the fii-ft oath be falfe, ^the party 
grieved may take his remedy by bill, bpt he ought'to be 
coihmitted. 

TkERE was in antient tirpes no oath made for the fer- 
vicc of any procefs, except only^for appearance ai\d in- 
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junSlion, b/ reafon that the parties did always perfonally 
attend the court} and fince that time that the]^ had liberty 
to appear by attorney, the defendant is called to rejoin, or 
join in commiffion to examine witnefTes by procefs, and to 
hear ju^ment by procefs, and to pay cofts by procefs j 
all which be was ordered formerly to do, and was to per¬ 
form it at his peril. 1 ihall therefore ihortly'fet down 
what oaths have been held fufficient in all thefe cafes to com¬ 
pel the perfon to appear, and what oaths have been held 
fufficient to excufe the perfoiis*which are ferved to ap¬ 
pear. 

And an oath of (hewing the writ to the plaintiff-party, 
and delivering a tibket, or leaving the fame at his houfe of 
abode, fo that he were there, or he which ferved it was 
told by any child or fervaftt of his tliat he was there, before" 
the return, hath arer been fufficient. 

But if a meffenger were fent from the court, of if the 
fub-almoner, who is known to the court, make the oath, 
then his o^th of information given to him that the party 
acknowledged that he was ferved, hath been held ground 
for an attachment. But in cafe of appearance, every de¬ 
fendant muff have particular notice of the fuit, although at 
the (irff the party principal only were called, and he was 
enjoined to bring in his fervants^ But ffien many times 
oaths were made that he did his endeavour, and his fer- 
vantS wilfully departed from him; which, if he were bound 
in recognizance to produce them (as was moff .ufual), did 
not difpenfc with Che fame« And more than that, itap-' 
pears in H, 8/s time, that ot^ being bound to appear by 
^ecognizanoe, made himfelf^be arreffe^as he came, and 
Imprifoned in the Compter, by reafon whereof he could not 
appear at his* day; and upon oath hereof he^ could not be 
difchftrgeCI, but the time wa% referred to the king’s coun><, 
<ei. But this is*not to purpofe for appearing upon 
procefs} in viihich cafe ddivery of the pro^^ €9 this Vila 
Vol,. II. if was 
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PART IIT. was held a gbod lervicci and oath made of the partieSj ' or 

any ftander-^y that faw thefcrvice. 

Now for excufes for appearances, I find there be many 
that difpenfe with this writ; as if the age of the defendant 
be above feventy years. So likewife impotency and ficknefs j 
and fiich an oath was allowed for one Henry Hudfon- in 
12. H. 7.* being vicar of St. DunJiarC^ in the Weft, 
within one mile of Wcftminfter: and the oath is held 
fiifficient in all thefe cafes, although the party extend it no 
farther than as he believcthP iji his confcience. So likewife 
employment in the king’s fervice is a good caufe, as ap¬ 
pears by a letter written from the earl of Surrey to tjie loid 
chancellor; and about 10. H. 8. the vice-chancellor of 
Cambridge had fuch an excufe allowed unto him for 
being employed at the king’s command. So likewilb 
if the defendant (hall make his. oath, fnat he came not 
to his houfe till after the return of the procef«, or 
had not notice till the return, his contempt ihall be ex- 
cufed. But in thefe Cafes he fliall pay the fees of the 
attachment, becaufe it was awarded upon fufficient 
grounds fill the excufe came. But if the attachment be 
awarded up6n an* infufficient oath,* it is doubtful whether 
the defendant (hall pay the cofts of the procefs: yet it feem- 
cth that he (hall, becaufe the awarding of the procefs is the 
aft of the court, and not of the party. 

For a.^davits for the fervice of ^ fuhpcena to rejoin, 

' or join in.^ cummiffion, and to hear judgment, and how 
khey fhall be certified, I will declare in their proper places. 
But it is to be obferved, that in all cafes where an aifida- 
vit is to be taken, it muft never be refeined to tfie merit/ 
of the caufe, but in point of profecution or contempt of 
the court; where alfo this privilege an affidavit hath, that 
whereas in other courts upon affidavit ma^e of a contempt - 
the offender {hall be examincx^, unlefs his accufers will' 

prov^ the contempt againft hip; yet upon afi£davit in thiai 
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.court, the party charged fliall be committed without his 
confeifion. The clerk’s fee for entering the aHidjlvit is two 
(hillings and four-pence, (ind for the copy thereof (if it be 
required) two (hillings; 


§. XIV. WHO MAY BE ADMITTED TO ATTORNEY. 

After anfwer and examination, in antient times, the 
defendant did then find fureties to appear when he (hould 
be commanded, and thefe were called fidejuffhres in the old 
records ? and thenf upon fuit made to the lord chancellor, 
they were difmifTed to attend, which ‘advantage to an at¬ 
torney is a difeharge to a» perfonal attendance. But they 
were firft bouAd t<^(Vand to the aft of fheir attorney. So 
1 find that one White^ to,*H, 7. was bound ia one hun¬ 
dred* pounds, that the city of York (hould ratify what 
Stoodham the attorney did, in the caufe which fir Jamn 
Danhy had againft the city; but afterwards their agree¬ 
ment was only taken, and the admittance was by the lord 
chancellor entered in thi§ form: • 

A. B, Iktntiatui recedere per dominum cancellarium com- 
parare per attornatum A, S, et debet fidem de rato hahituroy 
&c. * 

About 10 . H. 8. the entry was, A'B. admijiis ejiper 
dominum cancellarium tid attornaU et conjiituit J. i/. attor¬ 
natum fuum. . * • 

# But afterwards it grew ufual that it was ordered, that 
the defendant, upon his an(ji^r and exanination, if he 
confeiTed nothing, ikould be admitted to attorney. 

And in j^. H, 8. a general order was made, that if 
any were galled up, and confefied not the matter, but tra; 
verfed it, they (hoidcl be admij^d to attorney; Winch order 
hath ever been (tnee continued j but that is how enlarged, 
for -that w^ thofe which %on(efs the offence as diofe 
wh^clvd^y now'C|f.laEe admitted. But in the lord 
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keeper Baco^% time there was an order, that thofe whicb 
confefTed any offence, the examiner was to certify Aat to 
the court *, and upon his certificate, tl\e court took order 
for the party’s forthcoming., But of lyiter times, there is 
no fuch credit or countenance given to the examiner’s cer¬ 
tificate ; efpccially fmee they have been under-clerks; and 
the entry is now, A. B, ponit loco fuo W, y. tarn ad per- 
dendum qudm ad lucrandum \ for which the defendant pay- 
cth to tlie clerk of the court.c 

And he is thus admitted, either when he is examined, 
or if he attend four days, and no interrogatories put to ex¬ 
amine him, ^en upon certificate from the examiners that 
there are no articles put in, he is admitted to attorney; 
and that is a licenfe for him to depart without any exami¬ 
nation at ail j yet may the court, upon pnotion afterwards, 
call him again to be examined.'' And of latter times the 
clerk of the court will fend him word to come to be ex¬ 
amined before his departure out of the town, the interro¬ 
gatories coming in forthwith upon his admiidion. But it 
feemeth that it is beyond his authority, for he is con¬ 
cluded by the a 61 : of the court once entered; and tlo man 
can alter it but the lord keeper or the court. And it 
mull be^underftood, that ^ in the cafe of anfwer, fo in the 
cafe of examining, the king’s attorney is not tied fo four 
days to put in interfogatories, but fometimes the defendant 
attendeth ten days, or twenty days, •and cannot be admit- 
^ted but by conf*ent of the court. For the king’s attorney 
may refufe to put in his interrogatories to either of the ex-'^ 
aminers, and rgniiire fomS ^^^rfonages of honour or emi- 
nency to be appointed to take the examinations, jas it 
was in the Dutch Cafe.. But it may happen in fotne cafe 
that the plaintiff IHall have longer time than four d|ys to 
put in his interro^torics t<S^ the defendant For if the, 
comjplainant ferve four perfons to anfwer upon one return, 
if one anfwer, and the reft anfwer not till three days after, 
the plaintiff hath four days aftor^the three have an(weredM 

to 
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•to put in interrogatories to the tburth^ bu^ if he take 
out attachment againft three, then muft he put in inter¬ 
rogatories againft the fourth upon the fourth day aftet 
the anfwer; and fo it was ruled in ftr Philip Tyrwhitt*s 
Cafe, M, 4 . Jac. and the reafon is, for that the plaintiiF 
hath chofen whom he will examine firft. Again, if the 
defendant will put in his anfwer the hrft day of a return,^ 
when he never had appeared till quarto die pojl (for the 
plaintiff hath no reafon to attend him), then he is com¬ 
pelled to attend the court. In like manner if any {land¬ 
ing in contempt will feCretly come in, and put in his an¬ 
fwer bdforc the return of the procefs, he fh^l not be ad¬ 
mitted to attorney in the four days, unlels the plaintiff 
take notice of his appeamnee by accepting thelbes of the 
attachment, ahd t|jen he ought to put iif his interrogatories. 
But if the defendant fhali come to put in his Anfwer in 
vacation-time, he ihall not be admitted to attorney, unlefs 
his procefs be made returnable in the vacation; then the 
plaintiff is*tied to attendance, as well as the defendant. 

— 

§. XV. or THE PLAINTIFF’S AND DEFENDANT’S JOIN¬ 
ING IN COMMISSION. 

I Have touched before that arifwers are to bd put in, 
either in the court«or in the country, Sy commiflion} and* 
A:hat the commilHon is dire«5led to four cpmmiffioners, who 
have power given them toal^e*ar the (Mwidants to their 
anfwers, and to take their examinations. They were in 
antiertt times upon great advice felefled by the court, 
the principal men of nobility, or great bilhop^ abbots, pr 
. priors, living, near the places but of latter time, when the 
defendant maketh oaih for his <^xcu{e, or bbtainetb iWour 
from the lord keeper (wht^e ^reat favour it is to give leave' 
Jp zudiHtx the dedimus^ poteJl(xtem)y or when the attorney ^ 

N 3 confents. 
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confents to Ij^aye commiflion granted (which of latcisi 
very ufnal by reafon of their profit, which the lord keeper 
yieldeth unto them as an advancement of the benefit of 
their places, bift yet it was mpre beneficial when they had 
it by the mere favour of the lord.chancellor or lprd“keeper, 
who gaye them continpal accefs unto them for that pur- 
pofej as the lord Puckering did, under whofe hand I 
have feen^ at the fiijt of an attorney, dedimui potejlate^ 
favour granted in-a day, upon fliort petitions exhibite4 
unto him, fubfcribed only fiat\ the order being obtained 
if it be of grace, or a rule entered if it be upon the va- 
lidity, of the iffidayit of excufe, by the q)erk of die court, 
the defendant giyeth the plaintiff day to join in commiflion 
with him,9and delivereth to his g^torney fix gentlemen of 
quality, all mpn without exception for indiderency, out of 
which tlio plaintiff chufeth any two to W commifliqners; 
and then the plaindfF delivereth to hi$ attorney fix of equal 
condition, out of which the defer^apt chpfeth • 

all thefe are mutually entered into either of tht attornies 
books kept for the purpofe, and the place of execution, 
and the tifne, which is mutually agreed upon (whick is for 
,the moft part in equal diftance), efpecially favouring the 
plaintiff and his coipmifHpners eafe; unlefs the plaintiff be 
decrepit, and then they may have a claufe in the commif- 
Aon, that the commiffioners fliall go home to their houfes 
fi c^mmodg lahorare non •queant j and either of the parties 
may require a day <^rtain to be expreJTcd in the commif- 
for the execution therepf, if they pleafe j otherwife itv 
goeth upon fou];^n days W^ing to be given by the one 
lidc to the other j which wariring iS phentimes exprefled 
in the commiffipn to be deft at a cerpiin place, and the 
commifliPn is ^awaided to four, three, or two, fev tha| lefs 
than two cannot execute it. • . 

Ir the plaintiff will not join with the defendant in the 
^commiffion, he hath day given him to join s and if he do 
a fe^nd day is given him,.^^ the defendant {hal|^vq 

' ^ 
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it alone ; and if^y that time the plaintilF deliver not his 
commi/Honers names, and agree to the collhmiffion, the 
fame is awarded to four juftices of peace next adjoining 
to the defendant’s place of habitation, who are prefumed to 
be perfons of integrity and indifFerency. But the court 
or the lord keeper may, if he pleafe, appoint all the 
commillioners hinifelf •, there being no means'to abridge 
his antient power, 

THE conimiffioners being agreed upon, the defendant’s 
attorney iiialceth tranfeript of ‘the bill, and cngrolleth the 
fame de mvo in parchment. And then the clerk of the 
court»maketh a ^arrant for the commiffion to the procefs* 
maker, who receiveth the fame with tranfeript of the bill, 
and maketh the commi^on, and includeth the bill therein, 
and carrieth*it,t(^the feal, the bill an4 writ being included 
within the broad feal, avhich muft be delivered to the 
c6mtni{rioners fealed j the tenor whereof is in thefe words; 
Jacobus^ Dei gratia^ &c. dik£io nobis J, B.C. et D, falutem : 
Sciatis ^u'od dedimus vobis pra tribus vel duobus vejirum 
plenam potejlatem et authoritatem accipiendum rejponjionem 
y. C. et R, T. ad petitibnem B, quafn verbis mittimus 
hits prafentibus interclufam^ neemn examinandum pree’- 
distum J. C, et alios preefatos defendentes de et fbper quibuf- 
dam interr. ex parte W* corani vobis minijirandum j et 
idco vobis mandamus apud H> i8. die Maii injlantis 
congregatisj et Jic de die in diem donee compUvitis j provifo 
femper quod ft y, L. et al. perfonaliter acaedatis eifdem 
defuetum de et Juper materia refponfonis pradiii, ac 
circurn/lantiis ejtfdem taSiiftper eos pmm cora'm vobis fa^ 
crojiantis Dei evangelUs juramentum corpoYale minijiratis ; 
ac ipftus defendentes et fuper interr. pradiSta facramenta fua 
diiigedfer examinatis' examinationefque fuas reeipiatis^ et 
inferiptas in pftrgumeno r§digaiis } et cum eos Jic ceperitis^ 
ms inde et^onftlium mjl'rum apud Wejlmonajleriurn de teto 
faSfo verq in parte nechon de nomine atternatumi^rum 
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part in. drfendentes dd lucrandum ml perdendum in prami£is in 0 £$, . 

SanS. Trin.^prexim.futur.fubJigiUis emn. diJlinSfeet aperii 
certifiieiis^ abfque copiis parttbus i'ncH reddenSs^ remittendis 
nobis petitionem et interr, pradiSta una cum, hoc breve, 
Tejle meipfo^ idc, • 

Which kind of petition is many times awarded to one 
. of the examiners of the court, who executeth it alone. 
But becaufe the commiinoners are named^ two of the 
one party and two of tlie other, fome queftion hath been. 
Whether if, by default of the writing of a clerk, one 
commiffioner’s name be miftaken, by reafon whereof he 
hath no autherity to execute the fam?, and the- other 
of that name cannot or will not come to the place, 
whether theq the examination tak^n by the commiffioners 
names by the one part fhall be received and allowed f 
And it bath been juftly by the lord chancellor Ellefmere 
held, that any two of the commiflioners fiiould execute the 
|ame, and (hall be held indifferent howfoever named by one 
party j for they are the king’s commiflioners, and not the 
parties. And the .difference was taken between com¬ 
miflioners ,aiid arbitrators: the latter having authority 
from tjjie parties are not intended indifferent, unlefs they 
be of bo^ parts to make the award } but the com- 
miflipners being commanded by the king ought (and i^ 
intended that they will) to perform their duties j and there-: 
fore no exception can juftly be taken onto them, if there 
do no pra(ftice appeaif to the court. 

*The anfwer being engroffed in parchment is brought 
to thd commifl^pQfifS j whicli be reqeived without the 
band of any counfel, for that it is prefumed in repiote 
parts men are inops confilii j .which tlie commiflioners ought 
to read before they ‘minifter ftie oath} for if it ke a ele- 
inurrer^ or a plea in bar, it is laid^that diey kave no autho¬ 
rity by, the commiflion to receive it, unlefs there be an 
eRprefs order of the, court that they fhall take, 

R proofthefeof, there be many oide/s tcfkuthorife.thepi 
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• to that purpofe. But if it be an anfwer vj|th the oa< 3 i 
taken, and which is miniftered in the fame manner as is 
before rehearfed, they except. 

And although it be faid in the commiffion abfq. copiis 
partibus inde reddendh^ yet the commiffion being to exa¬ 
mine the defendants upon interrogatories to be miniftered 
by the plaintiff upon his anfwer, the coramiffioners muft 
fuffer the plaintiff and his counfel to take a view of his 
anfwer in their prefence, an(f tq take confideration there¬ 
upon to minifter interrogatories in due time to examine 
the defendants; but if the plaintiff or his counfel fliall not 
requirfi the fame^ nor minifter any interrogatories, then 
are the defendants to be difcharged of examination j but 
the writing and engroflkig of thcfe examinations is to be 
wholly at the'defegdant’s charge, it being for their cafe j but 
the commiffioners’ chargtf is to be equally borne,*if chofen, 
by both parties: but if the plaintiff fhall attend the tim^ 
and the defendant fliall not appear, and bring the commif- 
ficners (for they have always the carriage thereof, it being 
awarded in their favour), then, upon a Certificate of the 
plaintrff’s commiifioness of their attendance, thfe plaintiff 
hath his cpfts taxed by the clerk of the court according to 
the quality and conditions of the parties} and upon re¬ 
turn of the commiffion, if by that time the defendants 
put not in their anfwers in perfon, an attachment is 
awarded againft them for not returning theif anfwers 
by the commiffion. But if one defendant fliall fue fort^ 
^a commiffion for divers, which were never ferved with 
procefs, and withojit their privity, upoiiPiiK return thereof, 
an attachment fhall be awarded of courfe j but upon th» 

oath of exdife, all thofe which had no notice fliall be 

* • • 

difeherg^ of contempt } but the plaintiff fhall} be fatisf\^4 
his cofts, for thatt he had aigood ground for the profecut- 
ing the contempt, and the defendant muft move the^ouit 
l^ainft their fellow-defendaAts. But it is a general rule, 
^at4V) man| wiftqut Qiixdal fiivour, cm in ordinary courfe 

have* 


tVi 

PARTIIL, 



^f86 A TR^TISE OF THE COURT OP STAR CHAMBER. 

FART Ill. }jave a commi/Son which is under contempt j no, not if he 
have anfwered infufficiently, and the fame was overruled, 
it being a kind of contempt, he is to fatisfy the court 
in perfon. 

The examinations being taken and engrofled in parch¬ 
ment, they are to be returned up by the commiflloncrs, or 

fome from them, under their feals, upon oath that the 

/ 

ikme is not altered. And if the defendant be examined 
upon the view of any writing or deed, the fame is to be 
returned included, and fafely to be kept by the clerk of 
the court. For if the plaintiiF which examineth any 
one upon any fuch writing, which is,called an exhibit^ 
if the fame fliall be taken away by him, and does not re¬ 
main as upon record, either \vith ti»e examiner if the 
party, be examined .m court, or delivered to- the commif- 
itoners and by them returned into the court, no ufc can 
be after made of that upon hearing; as it was adjudged by 
his majefty and the judges in the couvtefs of Exeter^•& Cafe j 
and the reafon was, for that the thing exhibited is by the 
examination incorporated into the defendant’.s anfwer, 
and made parcel thereof; v/h;ch if his adverfary-fliould 
keep in his cuftbdy, he might pervert and alter at his plea- 
furc, wjjich were unjuft. But if the com.niftior.ers ftiall 
not certify the examinations, or if the fame ftiall be loft in 
carriage, a certiorari lhall be dire<fted untp them, to certify 
the fame.out of their firft papers, as it was held in Largc*s 
(^afe. t. ‘ 

Ip th.e plaintiff or defendant (hall caufe one another td 
■he arrefted, gtiing, comih^ ^pr at the execution of his 
Commiilion, he which caufeth the fame lhall be committcd.^ 
Or if they flialj unrevcrently behave thcmfelves before the 
commiiBoncrsI^ or 'to the commiflloncrs, if any, ftranger 
(hall behave himfeif unreverently to the i^ommiflloners, or 
any of the commifl)ioners in the caufe, an attachment fhall 
be awarded againft them, and they e'xamined'^ thereof; and 
|^ they.cQnfefs the or if,.th^ fame be proyc^ 

them^ 
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. fhem, they (hall be committed. And if an^^of the com- 
miffioners or parties fhall be arrefted attending this com> 
mi^on, they Ibail have a writ of privilege to difchaige the 
^(Siion. 


mjf 

pai^tiup 


XVI. OF INSERTING NAMES INTO THE Bill., 

It was a great grievance, that men exhibited their corn-* 
plaints, and, under pretence that the plaintiff could not be 
drawn* to anfwes, fued out procefs, and Continued the 
fame at their pleafure, and fo delayed the defendants, after 
they had driven them to % chargeable attendance for exami** 
nation upon* interrogatories; and fqpietimes colourably 
inlerted names of other <lefendants, at their pleafure: all 
which delays were not to be helped without motion in 
open court, which could not eailly be obtained. Where¬ 
upon the*court in Eafter Term 38. Eiiz, did order, that 
every plaintiff fhould do his beft endeavour to ferve all the 
defenclants named in the bill, fo as they might appear the 
next Term folio wing after the exhibiting of the hill, at 
the fartheft; and that no plaintiff having ferved one of the 
defendants named in the bill with proceft, fhould have any 
fuhpcenq upon the fame bill againft: any other of the de¬ 
fendants to anfwer, after one term paffed after the exhibit¬ 
ing of his bill, unlefs the plaintiff took out n^w procefs 
#againft fuel) defendants'upon the exhibiting of his bill* 
and made affidavit that he diift his beft endeavour to caufe 
the fame to be ferved, and coyld not ferve the fame; and 
if he did otherwife, the defendants which were ferved, arid 
had anfvjgpred, might ftek their difiniffioii, «s if new pro¬ 
cefs liad been fu^d out. • * 

And it was further ordered, that every, procefs fhould 
be fued out In ten days after the filing of the bill; and 
pot any time after lipon^that bill, in cafe procefs were not 

fued 
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fued out bef9re the bill filed, which was tlien held unlaw- • 
ful. And it was alfo ordered, that no plaintiff in this court 
ihould, after procefs fued out upon his bill, add any more 
names of defendants to the fame without the fpecial war¬ 
rant of the lord keeper. 

But the court finding this order fomething too {harp 
for the profecutor, who was ever intended to be favoured, 
and that by reason thereof the court decayed much within 
four years,, the lord keeper E^erton calling the judges unto 
him reformed thofe orders \ and did then order, that the 
plaintiff fhould have liberty by the fpace of a whole term 
next after the*: bill exhibited, to fue for .any procefif upon 
the fame bill, or to infert any name of defendant there¬ 
unto, and (hould like wife be perrpitted to renew any pro¬ 
cefs by the fpace of,, two whole terms next after the bill 
c exhibited,t and that without any a affidavit, any former or¬ 

der to the contrary notwithftanding 5 which lattcr^order 
hath received a continued afllowance, and . been held very 
behoyeful to the fubjeiSts, and honourable to l:he*court, for 
the fpace of twenty-two years. And if any perfbn be 
firaitened, for that by fome latter difeovery other defend¬ 
ants names came to light after the time limited, or in 
the like cafe, he may repair to tlie lord keeper, who hath 
power to drder any particular cafe, notwithftanding the' 
general rules, upon, good matter fliewcd unto him. And 
thefe rules extended not to the king's attorney, but he 
hath the aptient libef ty without any'r€fti;aint, and the party 
grieved can only fiy to the court by motion, if by bis in- 
different powerjig. be preTO furtfier than is convenient. 
And it is wortliy of obfervation that, in antient times, it was 
ufual, that upon the h^iog of a caufc, many other offeh^ 
ders were difeovered, and they always ordered tc!*be c;dled 
up'on and punifhpd by a fecoitd dayK>f hearing \ and fmcc 
. the courfe of infertifig names and continuances of procefs, 
h is rarely feen but all tt» defendants arc difdbvered upoR 
.... examination of the firft, and in, and orderly; pro? 

ce^ded 
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eeeded in together at one time ; fo^ that in' tliirty years PART 
no caufe was a diftindl caufe to every defendant, and no 
joiiit ofFencC) as is ufual'in that court of riots and other 
offences: neither is it necefTary for the plaintiff in his bill 
to defire that he may infert their names when they be difeo- 
vered,-although it be very ufeful, for he may do it although it 
be not inferred by the bill, as it was adjudged in ——*s Cafe. 


§, XVII. OF REPLICATION. 

After all the defendants are examined upon intem>> 
gatories, and have anfwered, in the next place the plaintiff 
is to reply; .which replication put in^ the plaintiff muft 
content himfelf i^th the ,anfwer and examinatipn, for he , 
cannot then go back, for that he hatli admitted it as Aif- 
ficietit, although it be very imperfedf. But in feme cafes 
there needeth no replication. The one is, when the de¬ 
fendant by anfwer or examination confefleth the offence, 
fo thegeupen the plaintiff may go to hearing upop his own 
confeiiion; but of that 1 fhall fpeak when 1 come to treat 
of hearing : the other is^ when the defendant pleadeth, ge¬ 
nerally, not guilty, whereby an iffue is joined, (a that 
there needeth no replication. But procefs may be iued 
out ad rejungenduni in commijfione^ and thereupon wit- 
neffes be examined, and proceeded to hearing v|>ut fnfucb 
jpcafe the plaintiff doth reply. The fame is a profecution* 
which {hall keep his caufe^from difmiifion, as it hadi 
l)een held. • ** * * 

In antient dmes, the pJaintiff^replied the fame Term he 
preferred^his'bill, and the* defendant rejmned then alfbg. 
but Afterwards the plaintiff falling, to dally with the coiftt, 
in mu 2. Elias.* the Urd *keeftr Bacon made an order, 
that in all tlfpfe cafes wherein an anfwer was put in Mi¬ 
chaelmas Term before, jf the plaintiff did not reply by die 

• fiifi 
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fxrft day of Eafter Term then following^ the caufe ibould 
be difnuiTed whereupon in Eafter Term 38. E/iz. that' 
courfe was fettled as an order, that if the plaintiff ihould 
fuffer the whole next term after anfwer to pafs without re¬ 
plication, and ftiould not reply on the firft day of the term 
then next eul'uing, then the caufe to be difmifled with, 
cofts. 

But that order by the lord Egerton*s late orders of re¬ 
formation in 42. Eliz. was cqptinued only, as it was fup- 
plicd, that upon not guilty pleaded whereas no replica¬ 
tion was needful, the plaintiff fhould reply within feven 
days of the beginning of the fecond term after anfwer put 
ins but the defendant upon thefe orders catching an ad¬ 
vantage of difmiflion, the lord Egerton did for indifferency 

4 ' 

at all hands order, that in the fecond Term the defendant 
(hould give the plaintiff a week to reply, or otherwile to 
profecute, or in default thereof to be difmiffed; which order 
fiandeth in ufe to tliis day, and is of great juftice and in- 
£fferency. 

But 1 have ftiewcd, that In fome former times the 
plaintiff did not feek the defendant by procefs, but heegave 
his continual attendance, and he was bound by the warn¬ 
ing given to his attorney; but that was many times when' 
the defendant’s own fervant was his attorney; but ftnee 
they were fettled oificers which always attend the court,* 
warning was given in all cafes to the party by procefs, 
where his attend^cc was ncceffary, as in this cafe, to 
jVjin the iffue in the caufe, whereupon wltnefles are to be 
examined for this offence; birf by reafon that it was but a 
notice that is required, ther^dre Che ferVing of any one 
defendant is a warning to,them all; and therefore, if dhe 
be ftrved, and he take notice thereof, and join tjje iffue, 
and in commiffon, and the pkiiitiff exaipincth his wit- 
neffes, and the kme are publifhed, the caufe fhall as well 
proceed to hearing, as if all bad been ferved; except it 
iball appear that there was. colliffiop betwixt that one j^e-' 

fenduxt 
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fendant and the as in the Cafe of Wombwell 

againfl; (Vombwdl^ 3^* defendants 

ftand charged with feveral- and diftin^Sit offences, as it was 
in the Dutch Cafe; in which cafes the defendant ihall have 
a new farving to rejoin. 

The replication itfelf is but the avoidance or denial of 
the anfwer and maintenance of the bill, to draw the mat¬ 
ter to dircift iflue, which may be proved or difproved by 
teftiinony; but if any thing bg omitted out of the bill ma¬ 
terial to charge the defendant, although it be alledged by 
way of replication, it is not pertinent, nor fhall any de- 
fcndant.be convidled thereupon ; by rcafon whereof there 
is fo little regard of the replication, as that they are only 
drawn by clerks, without any regard whether there be any 
ifi'ue joined in the cafe or not, no cyunlel being made 
privy or acquainted therewith; iufomuch as if many caufes 
were,well looked into when they come to hearing, the 
parties would be found not to have joined any ifuie; which 
happeneth by rcafon that the replications be received with¬ 
out any counfel’s hand or perufal, but the fame being 
engroflfed is brought under the plaintiff’s attorney’s hands; 
which is done for this reafon, for that he thereby* charg- 
cth himfclf to anfwer the clerk of the court for the copies 
of all the defendant’s anfwers, for that the plaintift* cannot 
by courfe of the court reply until he hath taken the co¬ 
pies, and paid for th€m; and the replication beiftg filed, 
the clerk of the coyrt maketh a- warrant to the procefs- 
tkliaker to make a fubpeena for the defendant to rejoin, for 
which warrant he receiveth,j35ily two lhillings, and then 
the writ is fealed, containing no other form than the ufual 
fubpaena to appear, but the fame ms indorfed ad rejungen^ 
dum r^pUmtioni y. S, at the return whereof the defendant 
appears, and takes a copy o^lhe replication, and puts in a 
rejoinder. And the pleadings have, in antient times, pro* 
ceeded to the furrejoinder and rebutter; but, as I have iaJd|f 
oi la^v times thofe a^e whslly out of ufe, by realbn that 
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'the clerks only dire^ all thefe pleadings^ without the ad¬ 
vice or fubiEription of any cpunfel. I'he defendants do 
then join in commiifion, and proceed to the examination 
^ witnefles. 


XVIll. OF TAKING RECOGNIZANCE. 

But before I proceed ta entreat thereof, there are ufual 
things which do not haden the hearing of the caufe, but 
are, as it wer^, in the bye in moil cafes, and do not tend 
to conclude the caufe, but either to prfevent mifcKief, or 
prepare the caufe towards the hearing. And I find that the 
ian^e confifteth in three feveral points—taking of a recog- 
»isust»r^, the awarding of the Juhpcena dm ms tecum^ and in- 
junRions ; all which 1 handle in this place, for that for the 
moft part they are awarded after the time of the examination. 

And firft for recognizance, I obferved before, that in an- 
tlent times the defendants, upon their anfwer, did always 
bring manucaptores, or Jidejt^ores^ which gave recogni¬ 
zance to Ihe court, that they fliouJd appear de die in dmn^ 
an4 fometimes abide the order of the court j that they ihould 
appear a( the hearing, and always to commit no outrage. 
But of latter times the fame is not of ufe j but now recog¬ 
nizances which are taken are either to appear at the hear¬ 
ing, whicli is veiy ulfeful, or to keep the peace, or fometimes 
«.to be of good behaviour. As for recognizances to appear 
at the hearing, or any fuch Ji^e, by latter orders of reforma¬ 
tion the clerk ^ the court nfaj^take the<fees but for one re¬ 
cognizance, although there be many defendants; but; the 
(ame is ufualjy entered into upon any confefiion of the 
matter by any of the defendants} and at the hearing bf the 
caufe the party is called updn his recogmzance, and if 
he n^e defiiult, the fame is^ recorded, and (the recogni¬ 
zance is eftreated in the exchequer for the king's benefit. 

lit 
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In the time of 7. and H. 8. when great perfons-were 
called by procefs, or when fuits were betwixt the abbot’ 
and convent, or corporations, they were firft bound on 
both parts to keep the peace, aiid to commit no outrage; 
fometimes men were bound to wear no weapons} and 
in all th^fe cafes recognizances were taken of ^em in 
great Turns of nfioney, and always before the lord chan¬ 
cellor or the court} yea fometimes the court hath awarded 
fpecial fupplicavit\ and after^hat time, if there were fuf- 
picion of outrage ^betwixt the'parties, in 6. £/rz. both 
plaintiff and defendant, vi%. Cardinal and Chrijlmaiy were 
bound,to the good behaviour; but more tommonly of 
latter times recognizances for the peace. Bir John Staf^ 
ford ad fe£ta?n ‘TovjnJhend.^ 4. Jac. was bound to the peace, 
upon oath that he ufed to break the ^eace, and that the 
plaintiff was hurt IKy an unknown perfon; and tfje condi¬ 
tion o^his recognizance ftretched for his fervancs and'fol- 
lowefs as well as himfelf. But of late times j unices of 
peace are {rufled with fuch recognizances, and the court 
leaveth it to them; but furely the recognizances to this 
court Ijree'd a more awful refpe«fl than thofe taken by infe¬ 
rior men in the country*. To that of late there are not any 
recognizances but for appearance of defendants at the day 
of hearing of the caufe, and from the plaintiff, df he prove 
not his complaint againft the defendant; the latter of which 
was never ufed in former times, and not to be ufed often 
but upon juft ground and certain information* 


§. XIX. OF SUBPOENA pUCENS TECUM. 

* . ■ # 

lT«is Hl^ewife very ufual, (Jiat the court awardeth prot 
cefs of fubpcena.ducens tecum^gjdin^ any defendant, or any 
other, to bring into the court^any writings, deeds, or evi¬ 
dences, which may conduce to manifeft the trudi of the . 

V61B11. ’ D matter 


'm 
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FART III* matter in queftion. So I find that jn K. 8 >’s time, pro- 
ce& ducens tfium was awarded to the mayor and common^ 
alty of York to bring in charters ^ and in the fame king’s 
time the inhabitants of Denbighfhirey Merionethihire, 
and Carnarvonfhire were ordered to bring in all ^barters 
granted to them by' JEf. 7 . which they truiled in the hands 
of an honourable perfon of the prefence to keep for them 
indifferently; but the deeds and evidences were ufually 
ordered to be brought in almoft in every cafe. But of 
latter times the court granted no ducens tecum in ordinary 
courfe, unlefs the writing be charged in the bill to be 
&lfe, forged,^, and fraudulent, and confeffed by the de¬ 
fendant to b^ in his cullody : and in fuch'cafe, if it be both 
charged in the bill to be falfe, forged, and fraudulent, and 
confelTed in the anfwer or exaii^ination, the'clerk of the 
court awardeth ducens tecum of courfe. c 

But if there do appear to the court that there Is any 
writing in the defendant’s cuftody, or that of any other’s, 
which will manifeft the truth, the court upon motion, or 
thedord keeper, may award a fubpaena ducens tecum to 
bring the fame in. So in the reign of c\}Xicvi Elizabeth 
certain perfons were queftioned for engroffing of corn; 
and being interrogated to whom they fold the fame, one 
of thenv anfwered, he could not tell without view of his 
books which he kept for bis trading; whereupon the lord 
' Egerton awarded a fubpaena ducens tecum to compel him 
to bring' his books into the court,' of which the ofher 
«party had* view to difeoyer the truth. «So in fir 
Mannin^^ Cafe, who was charged with corruption in the 
place of chan<9aIloi to the losdJtiJhep of^ExeteVy and giving 
fentence corruptly, and without good ground, for. bribes, 
in his examination he referred himfelf in all this to the a£fs 
of hi^ court reqiaining with bis regifeer; wbersupcgi ^e 
lord chancellor, being move^ awarded ■’a ducens team tQ 
i^Michailby the bifhop’s regifter, to bring into ^e 
court all the ads of the faid bh^nceSor’s court,' to inform 

.^tbis 
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this court of thettruth at the hearing of the *caufe. And PART III. 

* of late time one French was, and fo is queftJbncd for no¬ 
table deceits in divers counties, in colIedUng of great 
fums of money in the county undei’ colour of gathering his 
majefty,*s rents of his honour of Tickhilly parcel of the 
Dutchy of Lancajier j whereas the inhabitants of the places 
where he made his collefrion, owed neither fuit nor fer- 
vice nor rent belonging to his majefty or that honour; 
nay, fomc of them held no I^d at all of the king, nor of 
any other perfon. And for the difeovery thereof being ex¬ 
amined, whether he had not levied leveral fums of money 
of divers perfons named in the interrogatories, and what 
thofe fums were, he made anfwer, that he could not 
fet down the fame without view of his book and writ¬ 
ings in the epuntry; anef being ordered to anfwer better, 
gave the fame anl^er again; which giveth juft otpcafion to 
force him to bring in his book upon the fubpeena ferved, 
which is the fame in effefl: with the other fubpeena^ but 
that the cleufe of ducens tecum is contained in it. 

If the party appear not upon affidavit made of the lerv- 
ing of Jt, an attachment is awarded againft him; .and upon 
his apprchcnlion he is 'committed until he will bring the 
fame into the court. But if he cannot make oath that 
the fame was not in his cuftody at the time when he was 
ferved with the procefs, but delivered to another perfon, he 
may be excufed; an^ the perfon vriiom he voucheth ftiall 
then be called by proceft to bring in the famp into the 
^ourt, unlefs it ihall appear that the lame is thruft from* 
hand to hand cauteloufly to dofisat or abufejhc court; and 
in fuch cafe the cdbrt doth^dften attach them all, and or¬ 
der them to be examined upon interrogatories to difeover 
the truth j and if it be found that they have cauteloufly 
agreed to abufe the court, the court p.uniiheth thm all, 
as well parties-as*ftrangers :*but otherwife boiids and deeds 
queftioned lo be forged aye ufually brought into the 
court, and remain till the, hearing; the view of the 

^ 2 deed 
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deed many ti|nes giving great light todifeover the forgery; 
as in Pf^hitaker*s Cafe, where the lord Popham difeovered 
the forgery by. view of the lord MonteagU*^ feal (being 
an horfe), from whom die leafe in queftion pretended 
to be made. * 


§. XX. OF INJUNCTIONS. 

There followeth in the next place the writ of Injunc¬ 
tion, which is granted as a protection to defend the plain¬ 
tiff from the defperate malice of the defendant's device 
which he compalTeth againit him by fr|ud and falfehood. 
As if the*bill be preferred againft the defendant for forging 
an obligation, and after he is queftioned, to gain fome 
countenance to his falfc deed, he will attempt fome fuit in 
tile common law upon it, the court will in this cafe grant 
an injunction to itay the fuit: and in antient- time the 
court began every cafe with an injunction, to fettle the pof- 
feflion in peace until the caufe were determined; of 
which there are not fo few as one thoufand precedents. 
But.when the court perceived that men did thruft fuits into 
this court after thejr had unlawfully got into poffeffion, 
thereby to llrengthen a bad title by fome feigned fuggeftion, 
^the court hath forbdrne to meddle with„the fettling of pof- 
feflions, except in cafe where the defendant, upon exami¬ 
nation, confelfctb/hat he lti|£lv go* polTeflion from the 
plaintiff by fraud, force, or outrage, or by pretext of foipc 
forged deed, or by perjury; in all which cafes the court 
hath ufed, upbd pdnfeffion, to' fettle polfeffion.« So ^ike- 
wife it hath been ufual, ^at if complaint be made 
upoq the ftat. 4. ^ 5. PA///p & Mary for procuring of 
unlawful contracts of women under fixteen, to ftay the 
proof of any contraCf in thti eoclefi^icaT court filj the 
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, eaufe be heard, if*any undue practice be confefled. And 
I lind that long before that ftatute, viz, f i. ii/! 7. in a Caie 
between Cromer and Hudfon.^ Cromer was enjoined to bring 
in one Sharp*s daughter, whom ht had unduly withdrawn 
from her father, and to deliver her in court uhcontradfed; 
and then the court will feqnefter the perfon, as itwas dope 
in Barron and Denms*s Cafe. And this is done upoi^ 
great confideration; for if offenders (houIU have the right 
of their pretences concluded |br them by ftriilnefs of law 
before their offences come ^o judgment, they would be care-? 
lefs of the punifhment, for that they had firll obtained their 
wilful dcfires. And if a man Ihould be fuffered to recover 
a great fum of money upon a forged bond, and take an 
innocent man In execution, and keep him in prifon, or 
take his good? or lands in execution, rnany defperate per- 
fons would be encouraged^o commit forgery; as,one Spye 
did in 4. Eliz. where the matter did not appear till after the 
judgment at law; and then, although*it wpre plainly dif- 
covered, Ae judges made dainty to difpenfo with the judg¬ 
ment in law, unlefs the wicked forgerer would deliver the 
wronggd perfon by his confent 4 wliich becaufe fje would 
not, the innocent and*the forgerer both continued ip 
prifon. 

But, as I faid before, the leading rule in thefe cafes 
hath been the priority in fuit, and that the court is not 
tied thereunto; for jf a fuit fhould be commepced at 
common Jaw which will dire(5My prejudicate thj fentence 
^f this court ip a matter in iffue, the court will ufualjy 
ftay the fuit by injunition, •«» being prefumptpous tp. 
check with this hig^ court,** * . 

. But in thefe cafes the great judgment of the court is 
moft exercifed. For if a man have preferred a bill of peijury, 
and alter call the defi;ndapt perjured, it hath been thouglft 
inconvenient to ftay the ,a^ion of the cafe brought 
thefe fcandalaus words, for that men may file a bill tp, 
proteft their fcandalous words. But if a. man will call 

* .A A • 
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another perju;red, and after prefer a bill for the peijury, 
there it lhall be intended that that bill is preferred of pur- 
pofe to excufe the fcandal, and therefore no injundlion to 
be granted in the cafe; as it was adjudged in Cliff and 
yemings* Cafe, M. 4. yac. * ■ 

But in. H. 7. and //.. S.’s time, this court did always 
enjoin the ftay of all other courts until they give leave 
concerning the title any way in queftion in this court, not 
fuffering any of the parties tb commence any at^ion real 
or perfonal. As in 7. H, 8. there was injunction, quod 
non ulterius profequatur velpro/equt Jinat out facidt aliquam 
adionem Grinjlree et al, feu aliqvam a£lion&m. com, 

leg. caufa litif his inter eos pendent, where the court went 
to all caufes, although not concerning the matter in quef¬ 
tion } and the Jirecedents are many of t^t nature. 

Yet irt^r ■■■ - — Egerton*s Cafe the fame was queflioned; 
but after long debate that caufe was refolved more to the 
honour and dignity of this court than any cafe within forty 
.years before*, for there was determined, that'any man 
which flood out in contempt of this court might be en¬ 
joined not to bring any fuit in any other court whilft he 
ftood in contempf; wherein the court did make this court 
equal to the other courts of common law, where the per- 
fon difebled by outlawry, which is but a contempt of 
the court. 

It was very -much in ufe in the 'lord Egerton's time, 
^vrhen there were rtiany queftions con^icrning the undue 
contriving of wills, to ftay the probate of wills until the 
caufe were he^d j hut that*v^a^where feme pregnant mat¬ 
ter appeared to induce the court to fulpedl feme ill cou|;fes 
in contriving tHc will: for if injunctions fhould not be 
granted, it wire id vain for the party grieved to fue,i for 
{lerhaps in ftri<Slnel$ of law *|hc will may be a will not 
and yet framed and made when the party had no 
<Kl|)(siing* memory j as it was in TunffaU and trackenhurie*^ 
Ca&, which was by the ftntence of this court damned. 

And 
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And fo Jir Ran^ll Brereton*^ will, and many others. Artd PART lit. 
&is likewife maketh all courts to tune togetli^r; for if the 
eccleflaftical court fhould give fentence for the will, and 
this court ihould damn the will, this would make tio good 
harmony in the juftice of the Commonwealth. 


§. XXI. OF THE EXAMINATION OF WITNESSES. 

• 

The defendant having anfwered, and being perfectly 
examined, and being bound either to attend the court or 
to be prefent at fhe hearing of the caufe, the deed in quef* 
tion being brought into the court, or other evidence 
which may manifefl the truth, and foreign fuits flayed 
which may prejudice the judgment Of this court, it is fit 
tinie to examine witneffds to prove or difprovc*the matter • 
in iiTue: and thofe are examined either in court by the ex*, 
aminer, ^r by commiflion in the country. And for exami* 
nations in court, there hath been feme queftion, whether 
they might be taken before the plaintift’s replication, or 
before the defendant’s anfwer \ for if upon a bill exhibited 
the defendant fhould ftand in contempt, and the plaintiff’s 
witneffes fhould be aged or fick, it were hard that the 
plaintiff fhould lofe his fuit by reafon that ha cannot 
bring in the defendant to anfwer, which he muff do unlefe 
he may examine his witneffes during thdir live^ tQ prov^ 

^e matter. • * , 

Yet I conceive inord^Qgry courfe, without the pefr 
petual order of the lord 4 eeeper or the £Ourt, he cannot 
examine them; and my reaibn is, for 'ffiac 1 find a Cafe' 
Ba/. 34. £/iz, betwjxt John pavers v^^ajborntt tW 
defendant obtained! a day tq aiffwer by reafbn of the leqgth 
of the bill, b^t*it was prtFr^d that the phuntiff fhould 
have liberty to examine witne^B; the defendant tooh 
^0 exception, for that feey were exammed before anfwer; 

* *0 4 whereby 
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whereby I c6lleit, that it was held good at that time to 
the examinattbn if they were taken before anfwer. AnS 
the Cafe of fir Richard Champernotvne againft' IVakeman 
and, others, about the earl cf Devonjhireh will, it was, 
after much queftion, clearly refolved, that after anfwer 
witnefles might freely be examined at all times, as well for 
the defendant as for the plaintiff. And as they may be ex¬ 
amined in court before any commiffion be awarded for 
that purpofe, fo may they alfo ^fter the commillion has con¬ 
cluded: and one great privilege is granted to examination 
in court, that the party may exhibit as many and as di¬ 
vers interrogatories as they will, which they cannot ^o by 
commiflion, as 1 fiiall ftiew hereafter. 

Now concerning the perfons of witnefles examined in 
Court, it is a great imputation to bur Englilh cotirts, that 
witnefles are privatefy produced, and ho'w bafe or Ample 
foever they be, although they be tefted diahlaresy yet they 
make as good a found, being read out of paper, as the beft; 
yea although a lewd and beggarly fellow take upon him the 
name and perfon of an honefl: man, and be privately ex¬ 
amined, this may be eafily overpalfed, not eafily found,out; 
whereas in ccclcfiaftical courts the witnefles muft be fworn 

m 

in court in prefence of the proftor of the other fide at leaft. 
But to prevent thefe inconveniences, the lord chancellor 
Egcrtbn took an order, that every witnefs which was ex¬ 
amined in court fliould be fhewed to the attorney of the 
other fide,' and hfs* name and place of abode delivered, to 
^he end that'he might be known to be thcTame perfon, and 
tliat'the otlier fide might exipj^ine him alfo if they pleafe. 

But it is as much'wondere^Aliat this court fuffertth not 
the parties to examine the credit of witnefles, to notify fo 
the court what their condition is, for that in the ecclefl- 
aftical courts thjey have liberty at feveral times to prodticc 
witnefles, one alter another to jtianifeft thb credit of wit-> 
nefles ^nica have b^en produced; whereof is this rule, 
Tsfies in tejies eLin hoi'fed non daiur ultra\ 
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, in which courfe they examine their fai^e or.difgrace in PA^RTIl^^ 
their whole lives. And the reafon why it is not given way 
unto in this court is, for'tliat caufes being for the king, if 
witnefles lives (hould be fo ripped up, no man wpuld wil¬ 
lingly be produced to teftifyj and therefore mslny opinions 
and circuits of judges are extant in this court, where it is 
adjudged that a witnefs depollng for.the' king upon an in- 
didlment fliall not be queftioned for perjury; yea this 
court hath ordered a great «reward to witnefles in this 
court by yielding their teftimonfes for the king, as it was 
in the king’s attorney’s Cafe againft Dunnings, Mich, 

4 - , * 

Yet let it not be conceived by any but that the court 

v/ill allow exceptions to taken to witnefles, and their 
credits to be. examined, fo that the ]?arties cometh and 
moves it in court,*to the end that the other fide jnay take 
notice,to examine witnefles to uphold their credit, for 
that many times meretrix may be tejli idonea of matter 
done in lttpanario\ and of lewd offences the belt men 
nre not always the witnefles. Neither is this any new-in¬ 
vented, order, to move the court upon exception,to tefti- 
mony; for in 7. H, 8. the exceptions againft the witnefles 
exhibited in the party of the duke of Buckingham and ——. 

Ap Morgan were committed to the inafter of, the rolls and 
■dodlor Taylor \ fo that then, the court was more curious, 
for .they fuffered therp not to proceed to proof, except they 
conceived their exceptions pertinent; and now the liberty 
4 s not. denied but m the Dutch caufc, wherein are many 
precedents tending to tbei^crthrow of the antient 
courfes. * ** * . 

But this iy a firm and conftant rule, as well in this 
court as in all laws, that no man fhall be> received to 
except againff a witnefs as .incompetent, if he examitfo 
him ^fo himfelf: but of thUfe things I fhall fpeak more 
particularly, ^nly 1 was led lyreunlo by order of fhewing 
(orth the witnefles produced in court. 


Ezami- 
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FART III. ExaMij^ation of witncfles by cotniniflion, is always 

by men of great worth in the coujity where the faft arifeth, 
and were antiently appointed by the court the moft emi¬ 
nent men in the county i but of latter times they are 
chofen by the parties, in the fame manner as they are for 
talcing their anfvvers and examinations of defendants j and 
the commilfion differeth not much; for the lord chancellor 
Egerton underftanding that when commiffions were in ex¬ 
ecution, both parties atteitlleth with their counfel, and 
when they fufpejSted a proof made againil them, or many 
times underftood by their commiffioners, they always drew 
new interrogatories to crofs that proo*", which he con¬ 
ceived to occafion much perjury; he therefore made an 
order, that in all commiffions which went forth for the 
examination of witnelTcs, they (hould include all their in¬ 
terrogatories, and the commiffion fhould go to examine 
fuper interrogat, inclujisy and i»ot minijlrand. Nay, ff com¬ 
miffions be in part executed, they cannot add to nor alter 
any of thofe interrogatories, bat they muft fiill be the 
fame, except it be by the fpccial order of the lord keeper, 
•r of the court. 

« 

And. this is held not to be equal and juft, for that a 
man may und^rftand that proof is made againft him of 
fbracthing that he is not able to manifeft to be apparently 
filfe, unlefs he had articles to.examine the &mc, or could 
deem beforehand thereof it being falfe, which no man will 

t 

. prefume will be done; and by this order truth will be ebn- 
ceakdv and the party innocent extremely prejudiced. But 
thk hath its ^>fvvcr; for tfi€'party in jeopardy hath fjberty 
to miniftcr any new interrogatories in court to j^oduce 
witneftes upon, and fo free bimfblf of all great peril, al¬ 
though it bc'-veryehargeable unto him; but when there 
was liberty to iniiwftcr new mferrogatories in the country, 
charge was treble, by the long fteting of the commif- 
and cxtraoid^iMy kr^th 

Iw 
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• ^In time and place the plaintiiF is always to jye ^voured, FART lA 
for the proof refteth upon him, and he fueth for the king; 
but if he (hall have carriage of a commiflion, and a time 
arid place appointed for the execution, if he (hall not 
bring the commiflion to the place, and the defendant and 
his commiilioners lhall attend at the place, he. (hall bear 
their charges; and the defendant, for prevention of fuch 
lofs, may have ,a duplicate, which is another commiflion 
word for word, or may haveV <ky certain for the execu¬ 
tion, to avoid the danger of lofs. 

And at the execution of this commiflion, the commif- 
fioners*muft behave themfelves reverently anti refpeftively 
one to the other, without any terms of provocation to the 
breach of the peace; fo giufl the parties and witnefles and 
every ftranger, fg that there be noadillurbance of the 
execution thereof*, and if it be otherwife, upon certifi¬ 
cate of oath thereof, the court will punilh them for their 
contempt. ^ 

The v^itnefles which be produced at this commiflion 
cannot be refufed by the commiflioners, except that it 
appeaif unto them that they be parties to the fuit, or be 
ideots, or non fana memoria\ for other exceptions they 
cannot allow: but their commiflion being to examine 
quofeunque tejies^ they know that a party is no witnefs i; 
and therefore they may refufe to ex&mine a party, or at 
man that hath no difbretion to declare his •teftimony: and 
^the commiflioners. duty doth moft particularly appear in . 

Ptacockeh Cafe, where it was^adjudged, that it was a great 
abufe in a commiil^oncr t(^.Ue the witiie{re» to the letter 
of his article, not filtering him tp exprefs the whole 
truth; which agteeth with the rules of the civil law. . 

in that Cafe of Peacocke it was alfo agreed,, that 
it is not lawful for the concyniflioners' to difeover to the 
parties for whom they are chofen, any matter whicl^ any 
witnefs hath depofed before* them; npr to have confe- 
rei^e^with the parties,* to* take any new dire^ions pr 

inflruflions, ^ 
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fART US. ' inftruftions, after they have entered to ta^e the depofitions , 
of the witnelfes. 

And one thing is much expected both of commif- 
floners and examiners, that they (^t down the depofitions 
jufcly i not to fay he depofeth affirmatively or negatively, 
for it is held no depofition in this court. The place where 
they exam’iae ought to be private for that purpofe, that 
parties and witnefles may not hear the fcveral examina¬ 
tions of every witnefs j and tlj^ey are to take the depofitions 
of the witnefles, and not to'receive their teftiniony written j 
iind all things that tend to fecrecy and indifFcrency, that is 
R commiffionrr^s duty. ^ 

The depofitions being taken by thcm/elves (for it is to 
be obferved, that they have no authority to take the fame 
by their clerks; and the lorJ Ejerton was wont to fay, that 
none of them was ‘too good to be the Iflng’s clerks), the 
fame is then to be ingrofled in their prefence, and ceytified 
under their foals which were prefont at the execution, 
unlefs fome will yield reafon to the court why be did not 
join in the certificate j and tiien it ought to be returned 
into the court, as a commiffion to take the deforciant’s 
anfvver; but being returned to the'clerk of the court, and 
for tne moft part it is to remain foaled until the caufe be 
• pubiifhed, t;ien it is to be delivered to the attornies to be 
copied for the clientj. 

And if t .e commifSoners have any way unduly be¬ 
haved themfolves jn,taking or partial fotting-df»wu the.ex- 
*arainations, or ill-handling of witnefles to draw themi 
from the truth, the party grieved fhall have redrefs before 
publication; fpoaktth aftfefwards to have redrefs by 
fupprefling of the tefHmonies fo taken, but the court may 
piinifh the ahufe. . 

examining of one yyitnefs twice, which is* un¬ 
lawful, or any matter of fcandal impertinent to the caufe, 
eithoc againft parties or witneflfes, withopt the licenfe of 
Ac court, that is to be. moved after publication, for that 

it 
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cannot be hacf and known till the copies be had and 
viewed. 

But becaufe the producing of witnefles is general both 
to the examination in court and by commliliony I think it 
bell to handle thefe gener.!! lieads as extending to both 
kinds of examination. 

_ • 

First, Who lhall be received for a witnefs? 

Secondly, How they fliallybe produced. 

I'hirdly, What courfe >may be taken to draw truth 
from him, and what he is to de'pcfe. 

FOR the firll, it is clear that a party can be no wit- 
nefs; gnd therefore if a bill be put in againid many, and 
fome called to anlwtr, the other cannot be witnefles be¬ 
caufe they are named parties j and fo it was done hr fer^ 
jeant Iiale& Cafe: but by order of tlie court, where the 
defendant complaiiieth of |jis prejudice, and prayeih liberty 
to examine them, they are exempted from being parties. 
But the court hath lately taken an honourable order to 
allow thc*anfwer and examining of any perfons named 
defendants againll whom there is nO proof, but only their 
names, put in to take away their teftimonies, .which is 
grown exceedingly comfnon. 

And therefore the wife cannot be allowed a witnefs 
againll her hulband who is plaiiitilF and defendant, for that 
they are but one perfon in the eye of the law \ and lb it 
was adjudged in thejii.hop of ^aint Davids Cafcp-and in 
Furehran^^ Cafe againll Shclliebrand» • But if t^e defend' 
tant’s wife be percepted and examined againll her hufliand, ‘ 
and the hulband crofs-examintth alfo, fo (he is examined 
on both fides, they^oth ha^ Allowed her, and Ihe lhall be 
allowed of; a$ in John Roweh Cafe, -3. Car. 

The foil may be a w'ithefs for the father«s but, as the 
lord ^gertan faid, i^ muH be, in cafe where there were flo 
other witnelTcs, tor oth^rwTTe he would have Ihiall fmth 
unto him. * 

The 
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The fervants are good witnefles for- their mafters in 
cafe of riot Mrhere they are wounded, and yet are grieved 
parties, arid ftiall beft teftify their own wounds j for it Is 
intended that they are moft likely to know the injury done 
againft their mailers, and their oaths fhall be allowed in 
odium fpoliationis ; as upon the flatute of Winchejiery the 
party’s own oath which is robbed is taken for the money 
which he loft, but the court will not talk them damages 
upon their own oaths, except there be fome concurring 
teftimony. 

I HAVE known outlawed and excommunicate perfons 
difallowcd for witneffes, and convijfted-felons j but I know 
not what au^ority commiflioners have \.o refufe them, or 
how they can take • notice of their convidlion; but they 
are to leave tliem to the court, who will difallow them at 
the hearing if they .fee caufe. 

An ihfant cannot be received for a witnefs unlcfs he 
be above the years of diferetion j and the civilians Vule is, 
that te^is non admit, in crhninalib. niji fit vigint. anmr, j but 
I know witneftes examined of the age of fevciiteen ycais 
I allowed in this court, efpecially in cafes of force. 

So any man which hath been legally convidled ’'de cri- 
mine falfiy as forgery and perjury, cannot be received to give 
teftimony. • 

And for the conditions of men which may yield tefti¬ 
mony, the king may yield a ‘teftimony in any caulc j for 
fo did king James in many things in the countefs of Exeter'^ 
caufe i and did in dbancery by his letters under his figne^ 
in the lord AubervilU*s catife. 

C ^ , 

The greafcjudges of thef§;ilm may yield teftimony, but 
they do that by certificate under their hands, if not by 
oath; but upon their bare certificate divers men ha;e been 
fentenced j as jurors, which have been bound over hy the 
judge of aflife for acquitting qf offenders contrary to their 
evidence, have been fentenced upon the judges’ certificate 
before whom ^e acquittal v^as} but that was oxdy where 

\ 
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t^ey were authoriied under the broad feal to take their 
*V4^dl6^, fok- otherwife I conceive not that anyanan fliould 
be punifhed under a certificate without oath. 

THE peers and nobles of the realm have been often wit- 
neflcs in this court} but they fay they ought not to be 
fworn to yield their teftimony, but to deliver it upon their 
honour; a queftion that I will not difpute, but the pre- 
fent current is againft it, only I have delivered my obfer- 
vation. Where they be charged as delinquent, alieni^ if 
ftrangers fliall be witnefles, it they cannot fpeak the En- 
glilh tongue, there fliall be an interpreter fworn truly to 
exprefs their faying; but a Turk and Pagan cannot be a 
witnefs,’ for that life denieth the Holy Gofp&l, whereupon 
they arc to take their oaths. 

This fliall fufiice concerning tlie firft point, Who fliall 
be received to be a witnefs ? In the ’next place I fliall 
fliew how the witnefs fhould be produced. And for that, it 
is certain that any man may come to yield his teftimony 
without cojnpulfion; and howfoever he be now feftcemed 
a forward witnefs which doth fo, yet in former fincerc 
times it was much ufed, and no procefs was ever awarded 
to compel them to be examined, unlefs the party that de- 
ilred to produce them will depofe that he took them for 
material witnefles. But of latter times every man may 
have a procefs of fubpeena to teftify: but if the party which 
ferved the procefs do not teiider the party jferved his rea- 
fonable charges, he is not compelled to appear. The cofts 
joeing tendered he miuft appear, or clfe an attachment is 
awarded againft him, and all/ythcr procefs, as againft a 
contemner: -and the witntfs«may app*^ar ifithough cofts 
were not tendered; and upon his appearance and examina« 
tion the clerk of the court may tax fuch coi|^ as he fliall 
thinkifit for his travel and expence. It is a ufual courfc, by 
reafon that the cohtmiflion gyves authority (tejiet for the 
commiflionei^ to make a precept direfted to the witnefles, 
commandiug ^em to appear before them at a day aqd 

place 
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FART HI, place‘appointed } and it was held, that if the witnefles ref 
fufcd to maSe their appearance to be examined before tire 
commiiHoiiers by virtue of their- precept, that then they 
iliould upon fcrvice of fubpcena appear in court at their 
own charge,' for that they have refufed - the favoiyr of the 
court j the commiffion being awarded fpecially for- their 
cafe, that* the country people fhould not be called from 
■ thc-ir afiairs to yield incir teflimony, as well as for the 
aliant’s e-afe, to fave his >purfe: but the lord chancellor 
Egerton determined the queftion, that no man can be com¬ 
pelled to appear unlcfs he be required under the broad fcal, 
and being fo^required, a witnefs muft have his co(ls ten¬ 
dered i and therefore the calling by precept is not coni- 
pulfury, nor lliall caufe tlie partj to be examined at his 
own charges. And it ficmeth to me that the antient courfe 
flood upon good reafon j for the commllli'oners have their 
authority under the broad feal to call witnefles before them, 
and thfir warrant ftiall be compulfory under their feals, as 
well as the warrant under the hand of any juftices of the 
peace to call perfons before them, and the authority' 
equal. , 

In the third place, I am to dccihre how matter required 
from the witnefles (hall be drawn from him. And that is 
by mipiflering' fit queflions unto him, which are called 
Interrogatories: and thofe are to be put in court before 
the return of the procefs, or otherwifq he may depart with¬ 
out being examinad, and without danger of contempt: 
and thofe mull be pertinent to the matter in queflion, not 
of foreign imtter^ for fo'^by examining a witnefs .in one 
caufe, 1 will difeover before *^ublicatidh what he can fa^ 
in another, which was held a great ofibnee in Harvy at 
the fuit of Bficking^: neither muft it queftion die party to 
abeufe him of a crime, for it.is an high contempt to make 
the jufltce cf this court an in&rumcnt of malice,.and hath 
been punilhed by fine and inqprifonmcnt, and now alwa)rs 
by imprifonment and coils i and it is the folly of the wit- 
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ti|rs if he ihall giv^ any anfwer to any fuch fcwdaldus and 
impertinent queftion; for the oath miniftered to the witnefs 
is, “ You fhall make true anfwer to fuch interrogatories as 
“ fliall be miniftered unto you as a witnefs concerning this 
caufe,,without partiality or afFe^ion to either of the par- 
ties i” fo that if the qUeftion concern not the caufe he 
need not anfwer it, whether it be fcandalous to Himfelf or 
to any other, if not concerning that crime in queftion: but 
of this in another place, after publication) when it may be 
difcovered. 

But the great queftion hath been, Whether a witnefs 
which in examination will not giveany anfwer ft all be com¬ 
pelled to make anfwer to the interrogatories ? And it hath 
been ever held, that the witnefs’s teftimony muft be truly vo¬ 
luntary, and not conftrained; for how ftall wilful perjury be 
affigned upon a conftrained .oath, which may be done upon 
every o?th ? and therefore if a witnefs cortceive that the an- 
fwering of a queftion may be prejudice to himfelf, it feemeth 
that he need not to anfwer; for he is produced to teftify be¬ 
twixt others, and not to prejudice himfelf, where he is pro¬ 
duced as a witnefs. Yet in the Dutch' caufe the goldfmith 
apprentices refufed to give anfwer to their examinations, 
alledging that they Were fworn hot to teveal the myfterieS 
of their trade j and they were conirhitted Until they were 
examined. But that Cafe was a Cafe of State, wherein the 
Commonwealth was much interefted, and.I hope, will be 
no precedent to future times; for I can well rememberj' 
tflat I moved the lord Egerton in fuch a cafe, where a wit¬ 
nefs gave no anfwer to the intefiOgatori^s, for that he did 
not depofe, which was a manlfell refufal; who gave nie an¬ 
fwer, that he knew no law to compel a witnefs to fpeak 
more than he would of his. own accords > If eifher plaintiff 
or defendant be flack in examination of witnefles, he whicll 

C ^ 

hafteth to conclude the caufe may give day for publica¬ 
tion. And in %ntient times there were tliree days given to 
produce witnefles $ in imitation whereof the court of chan** 
^'otAh ' , , V cciy 
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eery giveth to this day three rules before publication; af d 
this court Ibath always allowed two commiiHons and 2 
day peremptory. And the rule in antient times was en¬ 
tered in this manner: dies datus eji ad produeendum tejles 
pritmtn^ arid then fecundutriy and then peremptory. 

But if the party to whom the rule was granted, deiired 
to conclude the caufe either upon one examination or Ibme 
few, his refufal to examine more witnefies was entered of 
record j and of late times, if the plaintiff will examine all 
his witnefles in court, hd giveth notice to the defendant 
by a rule entered with the regifter, to the end the defend¬ 
ant may fueoforth a commiflion to examine his witnefles, if 
he pleafe. 

By the order of the 38. of Eli%. as alfo by the krd 
Egertords latter orders made by confent of all the judges, 
if the plaintiffs after publication forbeai profecution for the 
fpace of three whole terms, and produce no witnefles, the 
caufe is to be difmifled, unlefs he fliew good caufe to the 
contrary in open court; or if he do termly n^ke a fliew 
to profecute, and do nothing effei^ually, the court upon 
oath will difmifs the defendants; the fame being but a 
dallying with the jule of the court, to the fonn of it in 
ihow and not in fubftance. 

And thus I have run through this treatife of examining of 
witnelTes, wherein J have fpent more time than in any other, 
for that the books of common law do yield fmall direftion for 
examination of witnefles, and the civilians are therein far 
too copious. 


XXII. OF THE READING OF PROOF ON THE 
HE'ARING OF THE CAUSE. 

V 

The witnefles being eximined, publication then is 
to be granted of them byfhe court, whidi is the con- 
cluflon of the caufe; and after .that order entered, there 
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^an be no more ttritnefles examined: but if die witnefles 
were formerly fworn, and the interrogatories whereupon 
they are to be examined put in court, although they be 
examined after, yet it is the feme as if they were examined 
before publication* But commonly there is in the rule of 
publication a falvo for fuch as are fworn j for thefe are thofe 
fpeakethof: tejiis fi fuerit in termino, licet depo^ 
nat poji terminumy valet ejus tejlimnium \ but to produce 
witnefTes after publication, isdield a matter very pernicious, 
and that which, if it were allowed, would make caufes 
infinite. 

It js true, that there are fome precedents where fuch 
examinations have been allowed; but the feme hath been 
either by confent of parties, by reafon of the undue enter¬ 
ing of publication, to convince the malicious clamour of 
one of the partie^ or to^fetisfy fome doubt to die court, 
Whioh.arifeth out of fome fcruple of their own confcience 
wherein the court defireth to be refolved, and not upon 
the fuit cf either of the parties: and this is that which is 
called ad informandum confeientiam judicis. For by the con¬ 
fent qf parties in the Dutch caufe, Moyfes Tryanty who had 
witnefles examined againft him, and publifhed before the 
firft hearing; and upon notice given by the attorney general 
that he would examine other witnefles againft the next 
hearing, and that the defendants, if they would, might do 
fo likewife, and only Moyfes Tryant did foj this was 
held by the court an implied confent i and the^court pro* 
•ceeded and fentenced him upon the teftimony of thofe wiN 
neffes examined by confent implication. But there (S 
no doubt, if it h'il been V {>ublic an^ a<ft;ual confent, it 
Would have t^ken away fcruple \ for furely confeientia tollit 
error esy and the time of producing witnefles is but an error 
of Reducing. 

In cafe where publication is unduly entered, there future 
examinations are granted; a^ in the Cafe cf Wotribw^l and 
fFetnbwell before mentjoned, where it appeared that the 
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defendants, whom the caufe principally concerned, had nevff 
any notice Aat warning was given to examine witneffes by 
fervice of fubpoena for that the defendant ferved was of con¬ 
federacy with the plaintiff, and therefore witneffes were newly 
examined* And in the Cafe where the king's attowiey was 
plaintiff againft Gunter for the impofture for pulling pins 
out of the ftefh of a young maiden, after the king's wit¬ 
neffes were publifhed and feen by the king's counfel, the 
king’s attorney fuggefted to‘the court that publication was 
entered, without his warrant, which ought not to have 
been done in the king's caufe, and fo defired further ex¬ 
amination \ and bccaufe undue publication, eji quajir nulla* 
But the judgment of the court in this was of excel¬ 
lent direction, that after publication examination fhould 
be ftayed until precedents were fearched; for that in truth 
in this cafe the court will not ,grant future examination 
after the parties have feen the books, but it will require, 
to avoid fuch a publication, and to examine de novo muff 
fwear, that he hath not feen the books j and- then the 
names of the witneffes being brought into the court that 
the other fide may know them, the interrogatoriesr being 
perufed by fome ground judges that they be not captious, 
the examination may be allowed. Sometimes the court 
will give liberty to a clamorous perfon to convince his 
malice more thaii is due unto him. So in the Cafe be¬ 
tween and Wallops 13. H. y.« where the plaintiff 
had liberty to examine after publication, ad cmvincen- 
dun fui tnalitium: and the like to that was Fa/ch. ii. Eliz* 
to James Warner againft Marvyne', but that was 

by the queen's exprefs command delivered by her attorney* 
genera], in which cafe fhe went further to re-examine 
all the witnefles he*had formerly examined, ad informandum 
eonfeientiam conftUi } only there vras fome,care had to avoid 
fuWnation or ill inffni£fion, for the clerk of the court 
himfelf was enjoined to take the examinatioh, and jujlke 
WeJloH to be prefent thereat, , 

Bet 
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But for the laft, which is for the fetisfeftion of the 
court upon hearing, many precedents have %een in that 
kind, but that always when the court hearing the caufe 
findeth it perplexed, and that the truth cannot be difco- 
vered vfithout a further examination; as perhaps witnelTes 
are produced in whofe cuftody a forged deed is found, and 
the party conceiveth that either he delivered it or received 
it from the forger, and that the teftimony of the witnefs 

cannot but difeover the peffon; but what he djfcover-c 

■ 

eth cannot be feen by him till after publication, and thert 
he can examine no more; upon view of whofe depofitio^ 
anotlidr perfon is vouched, and upon whom thfe whole caufe 
refteth. In this cafe the court, being the moft excellent 
fearcher of truth, may, require the examination of the 
party before they yill give any Judgment. So in this wife 
EJiz, did the court,*upon hearing the caufe betwixt 
Rowldnd Hind plaintiff and Lodowicke Breenevile de¬ 
fendant ; and a new day appointed for the hearing the day 
following.* And of this nature, in 3. yac, was the 
caufe wherein Nicholas complained againft Hitchcock for 
counterfeiting an injundtion from the marches of Wales, 
Hitchcock knt one Windowe to an attorney at the marches 
to procure an injundtion, who procured it and fent it; but 
therein miitook the names, and enjoined the defendants in- 
ilead of the plaintiiFs. Hitchcock^ finding this miftake, made 
an injundtion to the right perfon, and took off the feal which 
^was the true one, jmd fixed it to that,* and delivered it to, 
one WolUry to be delivered to the defendant; who did fo, * 
arid th^ defendant ^ferved f^e inji^ndtioi^ But thefe 
perfons being unknown to the plaintiff, no man which was 
examined would charge Hitchcock with having the true 
injupdtion, and fb no likelihood to fatisfy any: the court 
thereupon ordered the cau^ to ftay, and Windowe and 
Wollery to be called up and examined, and thereupon the 
caufe to be proceeded in to^iearing, which W9S done ac^ 
^rdiijgly.^ 
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PART HI, So in Mich, Term 3. Jac, fir EdwSr^ Dymocke wa^' 
plaintiff agai^ the earl of Lincoln for buying of a ftatutc; 
an'd champerty being bcft known to one Bradjhawe^ 
Bradjhawe was not examined. The court, upon hearing, 
finding thaf the truth could never be cleared without 
Bradjhawe'^ examination, furceafe the hearing, and ordered 
Bradjhawe' to be examined, and then the caufe was heard*. 
And in thefe cafes copies of the depofitions were given to 
both parties \ which ufeth not to be in civil caufes, when 
witnefies are examined ad tnformandum confeientiam judicis. 
And of this nature, although much differing, hath it been, 
when witnefTes have been heard fometimes in openocourt 
at the hearing; and the fame hath been rather allowed than 
an examination ad informandum confeientiam judicis at the 
requefi: of any of the parties: Tor 1 find 34. Eliz, in a caufe 
betwixt Tayler and the plaintiff making fuch a re<^ 
quefi was delivered ; but the witnefs willed to be prefent 
at the hearing: and it is worthy of obfervation; for fuch a 
witnefs being moft material to the weight of the caufe, 
the wifdom of the court will bell; difeern him' upon view, 
And in thjs kind king James examined the lord Went¬ 
worth^ in the countefs of Exeter^% caufe; and in Speke*% 
Cafe againft Moorey a brother of fir Robert Winwood’s 
was heard in open court, and much quefifoned by the 
court. • 

Besides^ all thefe reafons of exampiing witnefles after 
publication, there hqth been alfo another courfe ufed moil; 

* unduly, which was an examination de bene ejfe j and fuch * 
a one was taken in Booth's ^qfe after publication: but the 
fame was fo ffiarply reproved ‘by the cfourt, and the ex-r 
aminer's boldnefs to attempt it fo bitterly rebuked, as it hath 
been altogether forborne in thefe late times. 

Thus I have ihewed whatxhis court qut of their*dif- 
cretion have done^ thereby to blew their power; but this 
^reat ^and fovereign arm is not to be ftretched put in all 
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^fes, for that w^ld deftroy order and courie, but muft 
be rarely ufed, and in great and weighty cauibs. 

The parties having all their witnefles publilhed, ‘if 
they find any undue courfe of examination ufed; as un¬ 
lawful fcandal againft the parties or witnefles—a witnefs 
fecondly examined when he was Ihort in his former ex¬ 
amination-matter examined merely impertinent to the 
caufe—he that is grieved is then to move the court before 
the hearing of the caufe, whgn for fcandalous matters the 
defendant (hall be committed, dnd pay cofts for imperti- 
nency. He fliall not only pay cofts, but in thefe cafes the 
mattenihall be fupprefled: where I may note, there is no 
fcandal but is impertinent; for if it be pertinent to ac- 
cufe or excufe, it fhall not be faid to be fcandalous; as 
it was adjudged by the whole court in the Cafe of Hala- 
kenden againft AbdbU where the plaintiff charged the de¬ 
fendant, being his tenant, with forging a copy of a pre- 
fentmpnti the defendant, to excufe himfelf of forgery, 
examincdtwitneffes to prove that the plaintiff’s fteward of 
his manor was a forger, which might have tended to his 
cxcuf®, although the prefentment fell out to be forged. 

If when there is nb prefentment, nor caufe of refe¬ 
rence for confideration of undue examination, the plain¬ 
tiff doth not get his caufe to be heard, in antient times 
the plaintiff was three feveral times admoniflied by the 
court to proceed to,the hearing of his caufe; and an entry 
was always made, A. B. per cognifaU pd perfequendum can- 
^tra in prim et fecund. i and the third time tile entry is,< 
W, hodie 3. per cognifat. petflquendumy ee quod mn eomp, 
defendent. dimittdnt ah M*inftantia mma cum expenjis 
faStis in quibus nondum taxati cmdemnaU preediU^ 

A. B, . • 

tfuT by die order of 18. Eli%* the defendant was or*, 
deted to attend 3ie cleric of the court; and after publica¬ 
tion, if thcFplaintiff did no^ procure his caufe to Ub en-- 
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tered in the general book of hearing Within three termS^ 

then the caiffe was to be difmifled, unlefs the plaintifF ditl 

Ihew caufe to the contrary in open court the term then 

next following. 

This general book is kept by the clerk of the court, 
Wherein any plaintiff may enter his caufe, after he hath 
paid to his attorney or to the examiner for the copies of 
his books after twelvepence a fheet, as for all other copies 
beforementioned; and he cannot be received to enter the 
fame in that book, unlefs IHe fame be fatished: and out of 
this book the lord chancellor or lord keeper appointeth 
caufes to be heard upon the day of hearing in opeivcourt, 
although he hath power to appoint caufes of which he 
hath notice before they be entered there j but the lord 
Egerton many times fet them down in order .as he found 
them in the book, "But of thefe in the Iiext place. ■ 


§, XXIII. OF THE SENTENCE OF THE COURT. 

•I 

The caufe, as I have fhewed, Is appointed to be heard 
by the lord keeper, who maketh choice of fuch caufes as 
he thinketh fitting for the dignity of that court, and for 
the prefent time, and. relief of the fuitor who is in greateft 
want of juftUre} and therefore the lord Egerton^ conceiv¬ 
ing that fhe attorneys bell knew the client’s caufe, gave li- 
4rbcrty to them to prefer, fuch caufes as their clients which 
moft urged them, which wore moft earneft, and folicited 
them to prefei".; and thofe, aft^f the cailfe required by the 
king’s attorney, were always fet to hearing : but if there 
were not enough to^fiU the paper, he took them in order' 
pur. of the general book of hearing. But becaufe it is his 
charge to fet fitting caufes for tlie lords judgment, he many 
times* required thofe which were of counfel ki the caufe 
upon whofe judgment he durft rel^, to certify him whe- 
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, ther the caufe were fit to be heard: but the fame was felr PART III. 
dom don6; for if the fame be not proved, tfie king hath 
his fine of the plaintiff j and if proved, die defendants are 
fined after their offence; fo that in all cafes that come to 
hearin^the king hath his fine. P'or if fo be’ the plaintiff 
do not proceed at the hearing, either by abfence, or by 
filence acknowledge that he hath failed of his proof, the 
plaintiff fhall be fined pro faJfo clamore. If the plaintiff 
and defendant intreat that they may end the caufe, the 
court will feldom fuffer the fame, unlefs there be mpeh 
nearnefs of blood or other affinity or neighbourhood be¬ 
twixt them; in which cafes the court fomttimes allow- 
eth their agreement; but otherwife they are to pay a fine 
pro licentia concordandt. And fir Edrjoard Coke moved 
once to have a fine impofed upon' a plaintiff Jlultiloquto\ 
but that was but as one ^wallow. And in fines,prfl licen^ 
tld concordandt the fine is to be paid by both j but if the 
plaintiff make the compofition without licenfe, the fine 
pught to be fet upon as pro falfo clamore. 

And cafes are now appoyited to be heard by the lord 
keeper after every term for the next term following, at 
which time he appointed! for every fitting day a caufe: 
and it is bed; that they be fet at the nomination of the at¬ 
torney rather than by the preferment of followers. 

And the caufes fo fet tQ be heard^ are either fet at the 
fequeft of the plaintiff or of the defendapt i or jf the de¬ 
fendant defire to purge his reputation‘by the ppblic judg¬ 
ement of the court, he may as well fet it to be heard ad re~ * 

'quiftmem defendentis as to g^f it difn^ffed fiy want of the 
plaintiff’s profecution : and m thofe cafes the court will 
for the mod part give the de'fendant damages if they find 
him^ innocent/but punifh his boldnefe the’more heavily, 
if they find hinj guilty;. ^ that he mud have a clear 
caufe who prefiimeth, being a defendant, to prefs the 
hearing pf \he court. 

^ND 
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PART III, And the caufe being fet down in die efpecial boolty , 
the clerk of‘the court makcth a warrant to the procefs- 
maker to make a fubpoena directed to any of the principal 
defendants to heai* judgment; which fubpoena is in thes. 
words with the fubpoena fet down before, but indorfed in 
thefe words, ad audiendum judicium adfeSiam A, B, The 
proccfs miift be ferved, and the fervice of any one is the 
fervice of all charged with the fame offence ; but this no¬ 
tice muff be left, and fervicerof proccfs given in reafon- 
able time before the hearin'g. 

And therefore in the king’s attorney’s Cafe againft 
Worjler and IVatpn^ the defendants being bound to be at 
the hearing were ferved, and their names miilaken in the 
procefs; lb that thereby the plaintiffs ^ilcd. A fccond 
day being appointed for the hearing, a proccfs was left at 
Watford % Jhioufe four days before the hearing j and this ad¬ 
judged fufficient warning. And in the Cafe betwixt Len^ 
ml and Swaivy HU. 3. Jac. the proccfs ad audiendum ju¬ 
dicium was fei-ved upon the defendant the 24th of January, 
which was the day the caufe viras appointed to be heard; but 
other caufes having priority that came not to be heard till 
the 5th of February, adjudged not well ferved, for that 
it muff be a good fervice for the 24th of January or not 
at all. 

And alffjough the judges have denied that the leaving 
of the fub^cena ;|t the houfe tvas no fufficient procels to 
hear judginpnt, but fufficient to have ppocefs of contempt^ 
^to give appearance, yet the lord chancellor Egerton ever' 
conftantly mj^ntain^d it, fo^'that the defendant_is intended 
to be always in court by himfelf^or his attorney, and there¬ 
fore an ordinary means of fervice (hall be fufficient; and 
fo leaving thS proCefs at the defendant’s ufual lodging, 
wlien he had no houfe, was hel^ fufficient Service in doflor 
Alabla^er\ Cafe. 

I HAVE faid before, the procefs muff be ferved upon 
any o ie chvged with the fame^ ©fiance, and that {h|pll be 

t& 
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fervice of all; IFor if divers men be by one and the 
felf-fame bill changed with feveral offences, as'fome with 
forgery, and fome with riot, and fome with perjury, the 
fervice to him that is charged with the riot is no fervice to 
him which is charged with perjury or forgery ; but it is a 
good fervice to him that is charged with the procurement 
of the riot. Nay further, if feveral men be charged with 
feveral offences of one and the fame kind, they muft be 
feverally ferved to hear judgment; and fo it was adjudged 
in the Dutch caufc, that the tratifportation being a feveral 
offence in every man, as it were fo many feveral caufes, 
every njan was to^be ferved feverally to hcaf judgment: 
and fo, at the firft hearing, thofe that were not ferved were 
not proceeded againft. 

But fufiicient notice being given to any one defendant 
in the fame faft, he muft appear by his counfel at his pe¬ 
ril ; foi> upon oath made of the fervice, the court will pro¬ 
ceed in his abfence; but then the anfwer of the defendant 
jnuft be fully read in open court before the lords. 

The time of the lords hearing of caufes was hereto¬ 
fore ewery day in the week, yea many times both in fore¬ 
noon and afternoon; l)ut afterwards in 8. H, 8. in the 
time of cardinal fVolfey's regency, he firft appointed four 
days in the week to fit in the Star Chamber, and two days 
only in the chancery: an4 afterwards in lo. //. 8. die 
lords appointed to fit in the Star Chamber^ on Wednefday 
and Friday for reformation of enormities in Ae king’s 
t:ourts; and afterwards, about 15. H, 8. there were fix of 
tlie council appointed to fit in*die Sta^ Chamber to expe¬ 
dite the caufes, i^ich wfs'to give rules and orders of 
proceedings; but after that ufual courfe was fettled in en- 
fuin^ times, the clerk of the court fat alone to fee ordi¬ 
nary courfe obferyed in profecution of caufes upon aU tHe 
days of the week but when*the lords fat to hear caufes: 
by all whiclfit appeareth that this court may fit atlheir 
picafure every day of th«*we.ek if they pleafe,^d mau ap¬ 
point 
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point any of the lords to fit and give orders; for fometime^ 
the lord Eierton did in that time of the great plague ap¬ 
point mr. Mill, the clerk of the court, to give orders in 
matters of courfe j which he did in the end of a term, and 
was very able to perform the lame. » 

F OR it is a marvellous hindrance to the fuit, if fome time 
be not appointed to give orders as well as to hearcaufes; 
yet are not the days appointed for hearing to be fpent in 
motions, for that will be vqary prejudicial to the fuit and 
the king j but their times are to be as faithfully obfcrved 
^ may be, without alteration or interruption. And I can¬ 
not but notq, that in former times four days were, yielded 
to this court every week, and but two to the chancery} 
and the place of the lord chancellor or lord keeper was in 
this court for power, fovereignty, and authority, diredion, 
eloquence, and fervice of the ftate, abdve others; but how 
fellen to this change I know not—But to proceed. 

Cases which come to hearing are either upon the con- 
felfion of the defendant, or upon proof or teftimony of the 
witnefies. 

And hearings upon confelfion are either upon tfce par¬ 
ties anfwers or examination, and Ip immediately appointed 
to be heard; or after -the examination of all the witnefies 
the plaintiff may warn them all, and proceed only upon 
the confelfion. 

Many and ufual are the caufes heard upon confefiion 
♦ ' * 

of the parties; but j:hey are much the fewer, for that the 
defendant's counfcl at thefe hearings tieth the party to the 
bare confelfion of the defendant both for manner and matter. 

And if any thing be read Wnerein Kc qccufeth himfelf, 
they may and ought require any thing in tiie anfwer or * 
examination <o be read, as it was in Drtyton and Morrises 
Cafe; for by the plaintiff’s entry of the^caufe to hearing 
upon confeffion, he excludeth the defendant in the one cafe 
front making of any proof, and in the other tafe when he 
waveth the depofitions of wi^elTes from lifing his proof^ 
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. and therefore good reafon that the defendant ihould uie his 
own allegation for proof. * 

But it is fometimes care for the plaintiff to wave all 
the depofitions of^witneffes; yet in HU. Term 3. Jac. I 
remember in the Cafe of Page v. Page^ upon this occalion, 
for that when the caufe came to be heard the defendants 
took exception that publication was not entered, and 
therefore they could not proceed upon the examination of 
witneffesj and thereupon tlib plaintiff waved the tefti- 
mony, and proceeded upon the confefCon. 

Akd in thefe cafes of confeffion the defendants have 
this privilege, tha( if one defendant confefs iftatter again!!; 
himfelf and another, the confelllon can hurt himfelf alone, 
and no other, for he muft Hand or fall by his own mouth; 
and as th^ defendant hath that advant^e in the one cafe, 
ib hath the plainti& in anpther, for that if his bill be un- 
certairr, yet upon his confeffion the defendant (hall be 
fentenced, yea although there were no bill; as it was in 
Bruncker% Cafe, and fince adjudged in the Cafe of the 
king’s attorney againft Brereton. 

In Clearing of caufes upon depofitions the planitiff hath 
this advantage, both of confeffion and testimony, for he 
fliall urge the defendants what he can to convidt the de> 
fendants out of either; and in that cafe the confeffion of 
a defendant accufing himfelf with another is a good tefli*- 
mony; otherwife, if by accufing another jie accufe him¬ 
felf : yet is not that a teftimony which will cyry a con- 
Viftion of itfelf, without fome other concurring tefti¬ 
mony or violent prefumptionsi’yet is held jver fo much 
ftronger than a ffngle witnefs, as oculus tejiis is better 
than auritiis. But if the plaintiff read a defendant’s e;f- 
amiiution to convict any, the defendant may read at the 
feme examination to all thae interrogatory to excufe birn; 
for perhaps he explaineth his own meaning in fome other 
part of the interrogatory: ‘but if the explanation be in 
ftDOther interrogatory, k 1§ moft ufually avowed. ^Biit 
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in Pafc. 4. "Jac* in the caufe betwixt Jianes and Wolridge^^ 
it was allowed to be read in another’s interrogatory; and 
if that interrogatory which is read by the plaintiff have de¬ 
pendence upon anfwer, then the other (hall be read} as 

in the Cafe of---in HU. 4. Jac. where by 

realbn that the word aforefatd was contained in the article^ 
the former article to which that word related was read for 
the defendant* 

And in fetting down how examinations (hall be fcad^ 
it is fit that 1 declare my meaning; for when the bill is 
opened by the plaintiff’s counfel, and the anfwer opened 
by the defendant’s counfel, or read by, the plaintiff’s at¬ 
torney, the plaintiff then doth ffate the queftion; and 
then the plaintiff’s counfel appoints his attorney to read 
the proof which is, in the caufe: for ff the* plaintiff will 
read proof made in another court, or in another caufe, 
it is not allowed but by confent of parties $ and the fame 
muff be moved to the court before the hearing, to the 
intent that the other fide may take notice of if to anfwer 
unto fuch foreign teffimony, who could not but be fur- 
prifed thereby. Yet the oath of a defendant taken in ano¬ 
ther court (hall be ufed at the hearing in this court to ma- 
nifeff his ^iity, if it'be moved beforehand, although the 
defendant will^not yield thereunto; as it was held in Col~, 
Ion and Sewer*s Cafes. But.the records of offier courts 
(hall be, ufed a( the hearing of caufes* produced under feal, 
or proved by copies, fo that the copies remain with the 
clerk of the court; for they are incorporated into the de- 
ppfition; and if it be othdtwife, when it is offered to be 
read in the court, the party on the other fide may take ex¬ 
ception, and then it (hall not be read.' , 

If the kiftg’s attorney put in an information by tjje re¬ 
lation of a party grieved, the> party grietjed cannot be ufed 
as a witnefs; but the other (me, when he is offered to be 
read*, may except to him, aijd the court will‘always reje£l 
hiixu Open partiality'difeovere^ in a witnefs by proof or 

• proximity. 
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^ proximity, is gooi caufe to alledge that he fhall not be read; PART HI. 
fo is convi^liion de crimine falfo i but fcalfehood in the fame 
caufe is no realbn to bar him to be read, but that wifehood 
may be made to appear in the defendant’s defence. 

The defendant hath always as much time to excufe 
as the plaintiff hath to accufe, and more; and fometimes 
favour to ufe divers teftimonies in defence, ‘which the 
plaintiff fhall not have to accufe \ as the depofitions in other* 
courts were ufed for JVallh)§, defence at the fuit of Salla^ 
way for a forgery whereof he ‘was conviiSled, which was 
’Cited to the king’s attorney in a caufe of forgery, although 
the w^tnefs whofe teftimony was offered tcb be read was 
ready, and fo could not be examined; which courle is 
moft honourable, for that the fentence of this court ftrikes 
to the root pf men’s reputations, and many times of dieir 
eftates ; and therdfore they always require indifferent wit- 
nefles .clear proof, not by relation Bnd double teftimony^ 
or that which amounteth to double teflimony; as, a wit- 
nefs pofitiye, and accompanied with the prefumptions which 
' fupply a teftimony; or, where there can be no dire^ tefti- 
mon^ in works of darknefs, neceffary prefumptipn. 

The proof being fead, fometimes in one day fome¬ 
times in many, the lords proceed to their fentence, which 
is always delivered in great filence, and without any in¬ 
terruption, the inferior beginning, and fo in order every 
man, and the archhifhop laft before the lord chancellor or 
the lord keeper, if the treafurer be not the fugreme judge 
• at the time ; in wKich fentence, if the lords deliver any • 
fentence doubtfully, they majfafterwards declare themfelves 
to the clerk of the court f and fo it was in Whittinghani^ 

Cafe reported by fir Edward Coke ; and not long lince 
Hajiings* Ca/e verfus Darvile, . • 

’ The greater part of the judgments of the prefeftce 
nuuceth the fentence; but if they be equal, the voice of 
the fupremR judge maketh the fentence, as I have^efore 
related to be judged iq the earl of Northampton*^ 

and 



224 

PART III. 


A TREATISE OF THE COURT OF STAR CHAMBERi 

t 

and fo it was in Tf^eJiinghanC^ CafC) foic*the point of for^ 
gery of the Roffment and letter of attorney then in quef- 
tioii; and alfo in Hilts and Pri^tvood's Cafej 44 * 

And in this fentencc the court doth punifli the offender* 
and relieveth the o^’jreffed. The puniflimertt is jby fine, 
imprifonment, lofs of ears or nailing to the pillory, flit¬ 
ting the neffe, branding the forehead, whipping of late days* 
wearing of papers in public places, or any punifhment 
but death. The parties reli^ is by reftitution of what is 
taken away by damages, nfaking acknowledgment of their 
offence, and afking forgivenefs. 

Fines are/iew of late impofed fecundum quaUtat^m de~ 
Uifi^ and not fitted to the cflrate of the perfon j fo that they 
are rather in terrorem populi than for the true end for the 
which they were intended, when fine and ranfbm was ap-« 
pointed, the ranfom of a beggar and a gentleman being all 
one to the cafe of the crown, the great detriment .of the 
Commonwealth. 

Imprisonment always accompanieth a fine ;„for if the 
party be fined, he muft be imprifoned, and there remain'*^ 
until he find fecurity to pay his fine, and then muft pay 
his fee to the warden of the Fleet,' which is ten pounds a 
baron, fivO pounds a knight, five marks a gentleman, five 
nobles .a yeoman; but the yeoman’s fee is vanifhed, the 
keeper for his^gain giaking every man a gentleman. I' 
name the* fee to the warden of the Fleet, bccaufe that is 
the moft ufual prifon^i but the Tower is as ufual in great 
.. caufesi and in former, times the Marfhhlfea often, or any 
other prifon that the court t^nketh convenient. 

Loss of edrs is the puniflififeiit inflicted upon perjured 
perfons, infamous libellers, fcandalors of the ftate, and 
jUch like. • 

Sranoino in the face and^ flitting of the nofe is a'pu- 
nifliment inflicted upon forger^of falfe deeds,' confpirators 
to take away the life of innocents, falfe fcandsd upon the 
judges and firft perfonages of the realm. . 
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, Whipping h&th been ufed as a punifhmcnt in great 
deceits and unnatural offences} as the wife againft the 
hufband} but never conftantly obferved in any cafe but 
where a clamorous pcribn in forma pauperis profccuteth 
another falfcly, and is not able to pay him his cofts} quod 
non babet in are^ lui t in corpore* 

Wearing of papers hath been ufed in all ages, and 
before the ftatute of 5. Eliz. was the ufual punifhment of 
perjury, but fince hath beenAifed as a punifhmcnt for op- 
prellbrs and great deceits. 

I CANNOT fet down every particular punifhmcnt, fot 
that the fame if* fometimes only the punifhment ap¬ 
pointed on the adb of parliament} as in forgery, the de¬ 
fendant, if he be convidlcd, is to have the puniflimcnt of 
that law: fo for ta^ng away of maids, the punifhment of 
the flatute 4 . & 5. Philip & Mary ; and fo fof mainte¬ 
nance, falfe tokens, and fuch like} in which cafes the court 
limitkh no exprefs puniflimcnt, but convinceth the de¬ 
fendant, ahd he is to receive the punifhment of the fta- 
tute. So when his raajefty had exprefTed a punifhment in 
his edjdt againft duels, an his own moft judicial and efo- 
quent fentence he exprcfled no other punifhmcnt, but left 
them to the punifhment contained in the cdi(5i:. 

Sometimes the punifhment is by the wifdom of the 
court invented in fome new*manner for new offences} as 
for TraJkOy who raifed Judaifm up from death, and forbade 
<he eating of fwine’s flefh, he was fcntenced to be fed with 
fwine’s flefh when he was in prjfont 

Sometimes the opinion the couift: of th? offence and 
the offender is held to be a punifhmcnt} and then the fen¬ 
tence is ordered to be publicly read at ^he afltze, either of 
the county where the olfenc^ arifeth, or in all affizes, as*it 
vws, in the cafe of duels. * 

The relvf of the party made by reftitution o? that 
which is unjuftly taken ^away by force or ^ud, is jrerf 
Vot*. 11. *Q^ ,(5®crv* 
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PART III. obfervable in SeJfon*s Cafe, 10. H, 8. wftere there is a no-. 

table precedent, that the defendant dying, the court appointed 
perfons to inventory all goods they found of his, and reftored 
^ out of them that plaintiff's proper goods, and fatisfa^fion 
for others out ,of the reft of the goods of the kiteftate. 
And in the cafe of reffitution, the clerk of the court hath 
no benefit of poundage; whereas in other cafes he hath 
twelve-pence in the pound for every awarded pound. And 
the judges of the common daw have a little ftfangled in 
this point, fuppofing that this court ought not to meddle 
with the property of goods, or the poffeffion or title of 
lands. Sure*! am, that in the time of H. 8. there are a 
multitude of precedents where cattle were ordered to be 
reftored in kind, or others as goods; and there is a decree 
of that nature in one Day*^ Cafe againft Colt^ in 9. 8* 

And in latter times for reftitutiop of poffeffion of lands, in 
Rowle and Morgan*s Cafe, 45. EUz* where a pefieffion 
was taken away by force, the court reftored it, and fettled 
the plaintiff in poffeffion: and it feemeth unto Aie, that it 
ftandeth with all reafon that if my land be withheld from 
me by a forged deed, when the deed is judged in the court 
to be forged, that my land Ihould be reftored; and fo the 
court did in 10. And if by perjury upon an evi¬ 

dence 1 have 4 et my land, if in this court 1 convince the 
witnefs of perjury, it is ftrange that this court (hould not 
have power to rsftore me to that they find is taken from 
me by falfehood. 3ut the former decrees were for the. 
moft part not concluding the right but until the other fide' 
could recover it, pr they' $V^^ed bet^r mjitter to the 
court; and yet the judges did conteft in this with the 
lord chancellor Egerton^ in the Cafe of fir Rowland Egertow 
againft ———. ^ 

For damages to the wronged party ^this court is the 
beft ^ury; and when they have juftly difeerned the wrong, 
they make the moft ample recompence, and requite the 

Wronged 
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^ wronged perfon’s'labour and travel fometimes with all his PARt llli 
injury; yea, an informer hath had for his travel by way 
of damages a great reward; as one Pierre Lkyde had one 
hundred pounds by fentence of this court agaiitft Cad^ 
wallader Price for embezzling the armour of the country^ 
he being made a deputy lieutenant: and this is the excelling 
part of the juftice of this court, which is accompanied with 
a moft excellent privilege, that the party grieved fhall be 
fatisHed before the king, who in all duties in other courts 
hath his prerogatiVCi This hath ever been infallible, ex¬ 
cept in fir Thomas Lake's Cafe, where the king and party 
went l^and in hand, becaufe there was fuifioient to fatisfy 
both. 

For giving the party fatisfaifion byfubmiffion, great 
queftion hath been, whether it be part of the punifliment 
or of the recompei/be: for if it be part of the piipiflimentj 
the king may pardon it j if of the recompence, the party 
is intereftcd: and I conceive, that where the party is to 
make a re.'tognition of the offence, or to acknov/ledge the 
juftnefs of the fentence, that trencheth only to the pu- 
nifhmsnt, and fo the king may pardon it, as he did Jii^ 

Humphry Tujien^ at the fuit of mr^ Neviil: but where 
there is a claufe of afking forgivenefs, that is not in the 
king’s power; as it was in fr Thomas and the lady Lake*% 

Cafe. Yet may the king djfpenfe with the manner, as he 
did with the lady Rofs's acknowledgement, ifapding in 
perfon at the bar \ yet was Ihe to acknowledge |he wrongs 
smd fo did, becaufe the manner founded to puniihmenfi 
radier than to fatishidfion. . ' , . 

The entry of the fentence is referred to the truft of 
the clerk of the court, and he only may draw theht, un<« 
lefs where the lords appoint the king’s cdunfel to pen 
the ^ame, or wh^e the king is interefted; in which cafe 
they may oiUy meddle with the form) but they may not 
alter the malfter unlefs the clerk be miftaken: and if quef« 
tion arife thereupon, the xo^rt muft be attended, and^ub^ 

’ ' <ia lidy. 
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licly moved. And being entered it is irrevocable, and not 
to be avoided but by the king’s command alone, who fel- 
dom difannulleth the matter, but many times pardoncth 
the punifhmcnt. 

And fo tender the court is of upholding the ho'nour of 
the fetttcnc.c, as they will punilh thofc which fpeak againft 
it with great feverity j as they did Finch and Pattridge^ 
for certifying his majefty upon a petition matter which 
crofTcd the fentence of thc,cc)urt in the Cafe of one //ar- 
lakenden. And by this great fentence the defendants fome- 
times are fined, fometimes difmilTed; fometimes the caufe 
is left to a nch liquet^ fometimes referred to a trial rfi law; 
fometimes the matter complained of condemned, but the 
perfons not fentenced; fometimoiS the plaintiff fined pro 
falfo clamore-i fometimes not fined bec^ufe he had proba- 
hilem caufam Utigandi, * 


5. xxiv: OF THE EXECUTION. OF THE SENTENCE. 

The fentence being pronounced and entered, in the 
next place followeth the execution of the fentence; which 
confining of two parts, muft neceflarily have two execu¬ 
tions : . ‘ " 

The fine and punfihment, which belQng to the king and^ 
Commonwealth} and the recompence, which belongeth to 
the party. • . 

The fine hath one perpetual certain courfe j that is, it 
is eftreated into the exchequer, and levied as any debt to 
the king; and the' king hath prerogatives for lev^dng 
thereof which he hath for anyllother debt^whatfoever, ex¬ 
cept qnly that the parties damaged ii? that caufe muft pro¬ 
ceed for the punifhment. The party fentenced cannot be 
deliv&^ed out r jf' prifonr until he ha^e undergone oi? 

procured 



A TREATISE OF THE COURT OF STAR CHAMBER. 

procured a pardoli for it, or given fecurity to the end to 
undergo it. * 

But for the'parties relief, if the perfons be contemp- 
ttious, the court hath ufed divers means of correction to 
compel the perfons fentenced to perform the decree. 

Sometimes by the king’s exprefs letters of command; 
as in 10. H. 7. the king wrote his letters for the performance 
of a decree formerly made, which the defendant negleCled. 

Sometimes by commandment to the Tower, being al¬ 
ways crimen lafa majejiatis. So Patrick Bellew was com¬ 
mitted to the Tower 10, H. 8. for not yielding a pofTcilion, 
and reftoring goqds ordered by the fentence«of the court. 

Sometimes by new fines impofed upon them for their 
contempts. So was Hugh Cartwright fined firft ten 
pounds, then fortj pounds, then one hundred pounds, in 
the 6. Ed» 6, for not pei/orming the decree of the court in 
repairing a chapel which he was ordered to repair for di-* 
vine fervice. 

Sometimes the defendants were enjoined, under a pain 
or fum of money to be levied of their lands and goods, to 
perfifrm the decree. So was Nicholas Fairfax enjoined 
under the pain of two hundred pounds in 24. H.%.\ fir 
Richard Corbett in five hundred marks; yea, tlie lord 
fouch in two hundred pounds, 

Sometimes this compjand was ‘contained in a writ of 
injunction, So was Robert Martin eqjoined .upon pain 
^ of five hundred pounds in 25. H. 8.; and yi 15, H. 8, 
the attorney and folicitor general were commanded to de-* 
vife a writ to cogimand the, Blfliop of Norwich to perform 
a decree, which was done upon pain of one tl^oufaiid 
pounds. 

Sometimes by writs directed tor the Iheriff, to put 
the plaintiff iiibpoffeffion,,t>r to levy the money decreed j 
yea, the mefne profits of the land decreed upon th| plain¬ 
tiff’s goo3s; of which' there is a notable precedent in 
|0, 8,^ And in •the. fame year QiXK Bregafte was 

3 '^order^d 
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ordered to be attached till he paid a fum of money or* 
dered by the court i apd if he refufed, to levy the money 
of his goods. 

Sometimes by wHt of extent to levy the (ame of lands 
and goods; which caufe was allowed by all the judges, 
jDyir 15. Eliz, and purfued in Ealler Terni following in 
$tubbs*s Cafe, and fettled as a conftant cafe in ftr Richard 
Egertmh Cafe, And whereas it firft began with an En- 
glifli writ, a writ was framed by the direcftion of the lord 
Egerton in this manner: but this writ can never be awarded 
fill the plaintiff be in contempt, and hath refufed to pay, 
being ferved ^ith procefs-of fubpasna. •Yea, and fomc- 
times this court compelled a ftranger that was indebted to 
the defendant which was fentenced, to bring his debt into 
the court to fatisfy the plaintiff that v^ich was decreed 
Vinto him; as in that Cafe of Btetly againft Dorncj in 
^2. Eliz. 

By thefe courfes no perfon which hath any thing is freed 
from performing the fcntence of this court; neitlier is any 
place free from the fame; for if the defendant fly into the 
kingdom of Ireland, this court hath .written letters to com*? 
inand the lord deputy jto apprehend him there, and fend 
bim over in fafe cuftody; and fo one White was there at¬ 
tached by 2 ferjeant at arms, and fent over, in the Cafe of 
Hole plaintiff, for an infamous ?ibel. 

And becaufe that execution is the life of the law, and 
there is no means to Ifilify a cotfrt of juflice fo much as to 
ihorten the hand thereof, thal^ it hath not power to compel 
the parties ccmyinced to perfcirpi the fcntence j and for 
that error was grown to fuch ftrength before, that by di-s 
re^Iion of die court in that caufe of ftr Richard Egerton<^ 
|t was holdep aipaxim, that this court hath no other meCn^ 
to compel the performance of the decree *(han by impri? 
fpnmep^t of the contemner; and if he wouid epdure im* 
ppfbiment, the party grieved muft remain without re- 
jnpdy. ^hi^^rpr had this growth only during the psign 

' of 
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•of queen EUzabe ^; and the reafon it grew to fuch a head 
in that time, I verily believe, vras, for that in*many years, 
in that faft-fpringing time of religion, the people had per- 
feftly learned that obedience was better than facrifice, and 
there w%is fcarce a man found fo impudent as would ilrug- 
gle with the fentence of this high court. It therefore be- 
hoveth the great judge of this high court to maintain this 
power to execute the fentence, which was fo worthily re¬ 
gained by the induftry of tlfe lord chancellor Egerion^ of 
whofe care and pains in this particular I viras more than 
cculatus tejl. for I can fay without boafting, quorum 
pars magna fui j ^nd I have ever rejoiced to travail in a 
caufc fo behooveful to the opprefTed, and fo honourable to 
the fupreme court of jullice of this kingdom; and I hope 
it doth, not detra^ at all from the honour and dignity of 
the common law, as fonye without juft ground tiave con¬ 
ceived: 


§. XXV. OP COSTS. 

The period of the fuit in this court is the payment of 
cofts to the complainant, if he complain upon juft ground; 
or to the defendant, if he»be unjuftly vexed: wherein I 
muft obferve, that’if any perfon be difnriffed out of this 
court, which many times bappeneth,*for want*of due pro- 
fecution'againft him, or in^^any other cafe, except by 
pleading a pardon, the lojd "keeper add lord chancellor are 
to tax his cofts of courfe} but how much, or how little,. 
refteth in their diferetion, except it be contained in the 
order of difmiilion that the fame ihall be without co^s ; 
which is many\imes by oonfent, and fometimes by the 
fentence o( the courtl But if upon hearing a de^ndant 
be difmifled without any more words, the lord keeper ought 
to tm hin^ his cofts j *or "if he forbear toVx thegsj or if 

Q;4 " thc!j^‘ 
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PART in. fhere be no order entered that he fliall have no cofts, the 
next lord keeper may tax the fame, although long ^ter,f 
But if the cai^fc refts upon a non iiquety there are no cofVs 
to be taxed on either fide; or if the cafe be referi‘ed to a 
trial at law, -or a f^iitencc in the ccclcfiaftical court, if 
after the trial or fentence had the caufe be returned to 
this court, 'no cof|:s are granted. But if the.defendant be 
difinillcd, and the plaintiff left to take his remedy by law, 
then are tlie defendants to l^ave their cofts: but if the 
plaintifPs complaint appear*to be juft: as he complaineth, 
for forging a will, and the will be found to be naught 
and damned by the court, and yet the perfons cant’ot be 
fentcnccd as forgers, the defendant, although not convi^fted, 
(hall be fo far from having cofts, that tliey (hall pay cofts. 
For fo did mr, Cownes v. tnr, TvnJlalU And in the Cafe 
of one ////<’«, a citiz'en of London, wKb had bond from 
the friends of one of his apprentices in four hundred pounds 
conditioned for the apprentice’s truth, and the apprentice 
going from him, Allen being defirous to make fomc benc- 
ht of this obligation, yet conceiving that if he (hould fuc ^ 
a bond of fo great value, and he being not able to make 
any great lofs appear, his fuit would be ftayed, he tli'ere- 
fbre eiafed the letters -in four hundred, and madg it 
forty; for which jthe friends of the apprentice fued him in 
the Star Chamber j and the fame appearing, would not 
fentence him as a forgci*, for tfiat it ftjunded not to any 
man’s prejudice, but deemed that deed corrupt and void 
jn law; and In this cafe 'AVen paid the plaintiffs’ cofts. 

If it appear to the courto-'that the plaintiff had proba^ 
bilem caufam Ittigandiy althcugh'tfte court cannot fentence 
the defendant, if they leave him fufpe6tcd he (hall have nq 
coftsJ « . " 

' t 

Ip fome, of die defendants be fentcnccd^ the reft (hall 
have no cofts,. as I have before I'liewed, unlefs by the (pe-. 
fial ordtr of the court contained in the fentencS. But if 

one Jsill feveral perfons be clwged with feyefal offences. 
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• RS fomc with ri^ts, fome with perjury, and fome with 
forgery, and thofe which are charged with r*iot are fen-* 
tenced in the cafe, thofe which are unjuftly charged with 
the perjury or the forgery fliall have their coils, for that 
the famft was as fcveral bills to that purpofe; yet if the 
fame perfon be charged who is fentenced for the riot, he 
fhall have no colls, becaufc he is to pay colls. 

I have already Ihcwed that the convidled defendants 
fliall pay colls to him which Tueth in forma pauperis^ be- 
caufe he cannot travel without expence. 

But in antient limes it feemeth that it was a rule, that 
no man fliould p^iy colls unlcfs the adverlkry expended 
money in the fuit; and therefore when the king’s at¬ 
torney profccutcd the ca^fe for the king merely, wherein 
he nev»r payeth apy fees for copies,of examinations, or 
any travel in taking thorn, but every man in*that cafe 
laboureth fans fee^ the defendant was never charged .with 
payment of any colls. But the lord Egerton conceiving 
that thofe*for the moll part were the greateft offenders, 
'^nd many times men of good ability, made a politive 
order, that cods fliouU be taxed againft the defendant, 
upon a bill of colls preferred j and out of the cods all the 
clerks Ihould be fatisfied their duties: and this was upon 
the hearing of the caufe in 45. Eliz. wherein the queen’s 
attorney was plaintiff againft one Harwood anj^ TCookey^ for 
an inhuman ufage of a young maid in fuch foit as that 
•flie langiiilhed long, and died after the year aifd a day. , 
And it was received as a esjurfe, that he which appear¬ 
ed gratis without* ptocclsjltould havff no culls j but that 
was over-ruled by good reafon, as I have fliewed before, 
and thofe colls are taxed, upon a bill preferred to the lord 

• ''9 ft 

- keeper by the attorney of the party which is to have cofls, 
which his lordlhlp taxethj find to the taxation fublcribeth 
his name: |hofc bills are delivered to the clerks ef the 
court, as his warrant to grant procefs for the receiving 
thereof, * ‘ ' 

Ani\ 
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PART HI. And the clerk upon paymenjt of twelve-pence upon 
every pound which is taxed, and two {hillings for the war¬ 
rant, maketh his warrant to the procefs-maker to make a 
fubpeena ad folvendum ; which is diredled to the perfons 
againft whom the cofts are grsmted, and to be paid to him 
for whom they are taxed. 

Which if they be made to fome perfon by confederacy 
who never expended any money in the fuit, although he 
be named in the writ, yet IHall the party have the fame 
cofts who bore the charge: and fometimes a releafe is ob¬ 
tained from fome mean perfon without any money paid; 
and notwithftanding the fame perfon who bore the charge 
fhall be fatisHed. 

The attorney ought to prefer.but one bill of cofts in 
one caufe, unlefs there be feveral orde^ of difmifllon; as 
, perhaps one is difmifted upon ? demurrer; another, for 
want of replication to his anfwer; and a third, ujlon the 
hearing; and upon thefe three leveral orders of difmilfion, 
feveral bills of cofts fhall be taxed. * 

The party who ferveth this procefs muft demand the 
money of the perfon upon whom he ferveth it, or ^ther- 
wife he is not compellable to pay it: for perhaps he doth 
not underftand the Latin writ; and therefore it is not fuf- 
ftcient to leave -the Latin procefs at his houfe, as in other 
c fubpasnas of appearanfcej for fq it hatii been many times 
adjudged r and he to whom.the cofts ate taxed, hath elec-- 
tion to require his rrtbuey of any one againft whom they « 
‘are taxed, and the party who payeth the fame may feck 
his contribution by^writ agMp(|b his fellows out of this 
court; but the court hath fometimes afUfted him againft 
the reft which are fugitives with the plaintiff’s procefs, 
after he hath fatisfied him to whom the cofts are due ^ as 
not long ftnee in yames’s Cafe^igainft Wi^ickhatiu 

After cofts taxed, if the party againft whoni the cofts 
are taxed die, his executors or adminiftrato^rs are charge¬ 
able yrith the {Jayment thereof i biftt if he die befbrew fen- 

tence. 
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* 

*tcnce, or before the cofts taxed, the cofts left; as it was 
in ftr Sebajiian Havye*s Cafe. 

After the perfon is in contempt for non-payment of 
cofts, an extent may go againft him, as in cafe of da¬ 
mages i but if he die, and his executors be charged, his 
iteftator being indebted by many fpecial ties and judgments, 
it is a great queftion, whether the payment of thefe cofts 
be devorjiie^ as to other creditors upon judgments; and 
being that it is not, for that the judgment of this court 
ought to be equal if not fuperior to any other, and this 
court upon his obedience muft proteft the executor 
againft others, if ^he perfon againft whom the cofts are 
granted will fraudulently convey away his eftate, that it 
may not be found by inqifeft upon the extent, or ftrangcrs 
will (fiew forth i^'audulent deeds sintedated, or made 
.without confideration, to* prevent the jury’s finding the 
eftate, the court hath aftifted the party with their letters to 
the IherifF for indifterency, and to take into his poft'ef- 
fion the pretended deeds, and bring them into court j as it 
was done in the Cafe of Hay v, Prohtt, and the court 
gave order for the examination of the fraud. 

And in all cafes of cofts or damages the king having 
no intcreft, the king’s counfel may move for the defendant 
as well as for the plaintiff, for that^ it is betwixt party 
and party, and only matter bf intereft, and nq^f crime. 


§. XXVI. OF A BILL OF REVIVOR. 

, • 

I^AVE now paffed through a fuit‘in this court; but 

^cre happeneth fometimes ^hat a'fuit is concluded before 
this time c^f' abatement; and that is, by the plaintiff’s 
ideath j and if it be z/etm foUy by her marriage: in which 
jcafes^stbe b|ur or cxocutW in the ^rmer, abd the hufband 

andt 
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FART HI. and wife in the latter, may revive the fuit, and profecute 
it to hearing. 

B ut if the plaintiff be made a knight, or any other dig¬ 
nity beffowed upon him, that doth not abate his fuit, fo 
f that there needeth not any bill of revivor in that cafe. 

And bccaufc many qiieftions have arifen concerning bills 
of revivor, which is a diftin£t fuit of itfelf, I think fit 
to conclude this 'I'reatife therewith. And therefore the firft 
doubt may be. Whether, ^iq?on the death of the plaintifij 
it be iicceffary to have a bill of revivor or not ? for the 
fuit being for the Icing, the king’s attorney may bring the 
caufe to hearing if he pleafe, and then there needs ho new 
bill; which objedtion hath been often made. 

And true it is, that the king’s attorJicy may bring a 
fuit to hearing, if the party iieglecSl^ or rcfu(b;'Wiherciii 
• there is a default in him for which he may be punifhed ; 
but if it be by the aft of God, it feemeth there muft be a 
party in court, to which the defendant muft be legally 
called by procefs to appear and anfwer j for if fo be the 
procefs be ferved to hear judgment at the fuit of the 
party, and then the plaintiff diejh, the court will pro-- 
ceed for tl^e king,,for he was legally called to hear 
judgment i and fo it was held in Jir Gilbert Garrard’s 
Cafe againft "Ralph Egerton j and in HU, 34. Eliz, where 
( the plarntitf dying after the procefs ferved to hear judg¬ 
ment, it was rcfolved by the court, that they ftiould 
proceed. *• 

But in the Cafe of the lady GreJJ>am againft Booths 
a day was appointed for hearing j but the procefs not 
being ferved, the queen’s attorney put in a new bill of 
revivor, and prayed that they might proceed to punifti* 
the offences, and thereupon they were fentenced. oBut 
in cafe there comes a general pardon, which remits all 
offences which were not depending to he profecuted, 
and a fuit depending to be profecuted,. and a fuit de- 
^ pendeth ready/for hearing, and tSien the plaintiff dieth; 
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,in this cafe no bill of revivor can be renewed j as it PART ilU 
was adjudged in Drywood^s Cafe, in fir Edviard Coke*^ 

Fifth Report; which ma'keth no doubt wheiker the opi¬ 
nion in ftr Gilbert Garrard*s Cafe be law, for that fomc- 
thing rrfty happen betwixt the fervicc of procefs and 
the hearing, v/hich may be pleadable to bar the hearing; 
and that being, it is neceffary a bill of revivor iliould 
be put in whereunto the defendant may plead j for par¬ 
don cannot be allowed without pleading, and otherwife 
he cannot have a day in court to plead. 

But there hatli been a great queftion ftirred in T'nn. 

41. Eiiz, in the^caufe of Houghton v. Barron-, where 
a bill was preferred by Houghton the hufband before the 
39th EUz. for riots; and after the hufband died, and the 

wife piit in a bill of revivor, whereunto the defendant 

.1 ^ • 

demurred; and pleaded, ^rft, that -it was pardoped; and 

then if*it were not, yet an executrix could not have a bill 

« 

of revivor for a perfonal wrong, but yf^io moritur cum 
-perfond, ®But the queftion being cleared, that it wa* 
not pardoned, although juftice Glanvill, upon conference 
with the reft of the judges, certified that the executrix 
could not by law revive a fuit in this cafe j yet upon 
confideration of the precedents of the court, the laft day 
of the term, in the prcfcnce of the greateft part of the 
judges, it was ruled that aq executrix might have a bill 
of revivor i and fo had accordingly, by reafon“ifie fuit was 
^^for the king, and fo the aeftion died ftot with ihe perfon j 
which was alfo adjudged in Rymans and Brie huff’s Cafe, 
where the wrong done to jl\e wife bydthe hufband was pu- 
niflied after the hufband's death, upon the hufband’s fa¬ 
ther’s complaint. And upon this reafon I conceive, that 
, although in other courts there may not* be a till of revivor 
upon a revivor, left fuits ft^puld be made perpetual, yet in 
this court it- may be, the fuit being for the king; which 
1 fubmit reverence to the opinion of the cafe reported 

by 
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FART III, |,y jjy. Cohsy which cafe I conceiVe to exteuti to all, 

civil caufes, 'and not to criminal. 

For the opinion of the judges is, if a feme foie exhibit a 
bill, and after take a hufband, flie ihould not revive a fuit, 
becaufe it NVas her own folly to take a ^hufband depending 
the fuit; yet by the common pra< 5 fice of this court fuch 
bills -are revived, and have ever been allowed, for that 
the fuit is for the king; and the heir himfelf, or his 
guardian, may, if he be within age, exhibit a bill of 
revivor in cafes where it concerneth the inheritance; 
as it was in Gabriel Dennh*& Cafe verfus fir Arthur 
Maynivaringi And the fubllance of,.a bill of Kvivor 
is no other but that a fuit may be profecuted in the 
lame plight as it was when it ^abated; and therefore it 
needs no anfwer, unlefs the defendant can plead«jin bar 
a pardon, or any difability of tfee perfon; which he may 
be received to do. But if the offence was pardbned at 
the Hril, and the defendant did not plead it, it feemeth 
lie hath furceafed his pardon, and cannot be "received; 
as it mull be granted after the lail continuance, other- 
wife the court wil] proceed to hear the cauie. ' 


AND tTtds wjth as much brevity as this matter would 
afford, I h^ve made a furvey of the ^ court, whereunto 
' much might be added; and that which 1 have written 
might be couched Jn better form and words, which 
hereafter I Ihall gladly endeavour to effeA; and in the 
mean time fubmit this my labour, to be confirmed or 
, dilallowed, td men*of better judgments; hoping I ^ave 
(ef doVvn nothing but truth ;*^jhaving pujrfued fo near as 
I can in all things the direfhon and opinion of that 
famous Urd chanalhr Ejrirteny whofe memory I ever 

reverence, 
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reverence, and to whom I muft attribute all my ob- 
fervations, being glad to ihroud myfelf under the pro¬ 
tection of his name, tanquam fub Ajaen clypeo ; by whofe 
favour, yea private and particular fatherly directions, I 
have been enabled both in my poor underftanding and 
weak eftate; pojiulans at ft quid fuperjiuum vel perperam 
fojitum in hoc opere invenirity illud corrh^at et etnendet 
cum omnia habere in memorid et in nullo peccare divinum 
fit potius qudm humanum, Bracton, fol. i. cap. i.* 

j 

* The foregoing TraA is printed from a MS* in the poiTellion of John 
Topham, Efq. as far as Part 111. Sec. XX. at the beginning of the fourtii 
paragraph, collated wUh another MS. the property of^pRANCis Har« 
a a AVI. £lq. fiem which the latter part Is printed. 
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OPINIONS of Three Eminent Modem Counsel on the 
Doctrine' Prior and Suhfequent Securi¬ 
ties } and upon the Statute of 4: & 5. William 
& Mary, Cap, 16. which refpe£Is Frauds hy Clan-* 
DESTINE Mortgages. 

C A *S. E. 

B y indenture of demiile dated December 1782, P, 
mortgaged an eilate of his called B, o^ the vdlue of 
near 100 1 , per annum to D, for fecuriiig 700 1 . and intereff, 
and by a fubfequent deed mortgaged it to the lame gen¬ 
tleman for 3Q0I. more, ahd delivered to D. the title-deeds. 
ABotrr December* 1786, P.*s boncl-creditors became 
greatly, alarmed (from reports then circulating of his cir- 
cumftances) about the iafety of their money; upon which 
M, (whojp clients and himlelf were coniiderable bond-cre¬ 
ditors of P.) applied to him, and requefted he would invelh 
him ) with a power to fell the eilate cdled B. and 
feme ^ther premiles in*L. alfo, in mortgage to another 
perlbn (the equity and redemption of both of which was 
cilimated at a cduliderable value), in order to difeharge 
theie bond-creditors. This P, epnfen^ted to, and at the 
.lame time. alTured 4^. that .the eilate in. mortg^e to JD. 
was not incumbered, with anymore than the focol. to 
* him, and accordingly executed a conveyance 6y leafe' and 
releaie. in trail to M. ; ilnce .ij^e execu^on of this deed of 
. trull it b come ohfc that P/had preytoufly mortgaged the 

* The fpUowing OriNX,oN«, given.by three Gentlemm in the line of con¬ 
veyancing, who ftand diftinguifhed in the piofelpon by Ihe merit of their 
UterDry-laboura already publiftied, {lave been obligingly commuf|icaced*for 
-htfectioix in. pur C^Ust*nuai ^lu^enpr^ impqrtgnce and .novelty o^ tluf 
....pointa'therein^dUcvflbd .will, j|t,!a jconc^yed, render them a deE^blia ac- 
, .quUition to the cpmnlQa ftock of l^al informatioai* 

VcTt. II.»* 


premiles 
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premifes called B. to G. (without tide-bleeds) for another 
10001. which with the loool. due to £). is thought to be 
' the full value of the premifes, by which M* and the other 
bond-creditors mentioned in the deed of truft will lofe the 
benefit of this conveyance as to the eftate called if G/s 
mortgage is intitled to take the precedence to it, by pre¬ 
cluding M. from purchafing in the prior incumbrance from 
D. bringing with it the legal eftate, and thereby protedl- 
ing himfelf and the other c^ditors mentioned in the deed 
of truft againft G.*s mortgage. 

Qy-Tre. WHETHER M. by paying off i>.’s mortgage of lOOol. 
and taking^n aftignment thereof, and thereby getting the 
legal eftate in himfelf, and the poffelTi'on of the title-deeds 
(he not having had notice of G.’s mortgage), would in 
equity be permitted to hold the mortgaged premifes in la- 
tisfaCtion of his own and the other creditors* demands 
under the deed of truft ? or. What cenftru<ft:ion> from all 
the circumftances of this cafe, a court of equity would be 
inclined to put on the deed of truft, in regard tp his right of 
tacking />.’s prior incumbrance to it, in preference to G.*s, 
when it is confidered that the bond-creditors did not cer¬ 
tainly lend their money with an eye to this eftate in particu¬ 
lar as a fecurity, but to' all P.*s property which was liable to 
them ? and. Whether the bond-creditors not being parties, 
to thi^s deed of truft to fighify their concurrence to it, it 
will not/*'-? confidered merely as the adl: of M. and with¬ 
out the privity of, the. other creditors, as appears by the 
recitals ,m the deed, for the (afety of their property ? 
Upon the whole, pleafe tb advife, on the behalf ofM, and 
the other bond-creditors, v(rhat may be done moft to their 
advantage ? 

OriNioM. I am ofopinion, that M, and the bond-creditors, by hav- 
dng got a conveyance of the eftates by leafe and releafe 
(not having notice of the Jkond mortgage)y may, by pur¬ 
chafing in Z>*s mortgage of looo 1 . Rnd procuring the title- 
deeds (by \vhich afts they will have the legal and equitable 

. eftate 
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, eftate in thfem) ^in a preference agaiiift G. the fecond 
mortgagee j becaufe I fee no reafon why a nmf)le>contra(^* 
creditor ftiould not better his fecurity by getting a real fe- 
curify or mortgage for his debt, and then cover that mort* 
gage or* real fecurity from one intervening, by piychafing 
in a prior fecurity bringing with it the legal eftate: and if 
one creditor may, I know no reafon why feveral ftiould 
not purfue the fame ftep; and if the law be fo (which I con- 
fider that it is), then the other creditors may, in the pre>. 
fent cafe, by their fubfequent alTent, ratify the adi of Af. 
and make it valid as to all of them, Stephenfon v. 

Hayward, Free. Ch. 310. and fir John Kedwerth v. Jonas 
Primate, Hardr. 318. 

I3f^ Jpril^ 1787. H. 

> 

I Ajw of opinion, that M, would not, by paying ofF 
D.*s mortgage, be permitted to tack the bond-debts 
thereto i» preference to G.*s mortgage} but that flic 
would be afterwards let in to redeem on pa}mient of the 
principal and intereft due on the former fecurity. If I am 
right in thinking fo, I conceive the moft beneficial mode 
for the bond-creditors will be, that JId. the truftoe fhoiild 
proceed to a>fale, and to diftribute the money arifing there^ 
by in difeharge of the mortgages, and afterwards to the 
bond-creditor as far as it will extend; but it.wilf^ jadvifable 
^ previoufly to cominunicate with G, as to the' intention of 
a fale, in regard that it is not impoftible, from the ftatement 
of the mortgagor's condud^^ih cont^ling his mortgage 
at the time of executing the conveyance in December 
1786, that he might, when he executed G*s mortgage, 
conceal the former incumbrance, and thereby forfeit to her, 
under'the ftatutq, his equity of redemption, a difcovery*o£ 
this nature would be extremely aukward, either at, or fub¬ 
fequent to,* a fale by M, 

^ofh Ja9, 178 ^, 
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I AM not furprifed to find that the particular circutrt* 
ftances of this cafe have made it the fubjcft of contrary 
opinions; there is not a pretence for difputing at this day 
the rule in equity, that a puifne mortgagee buying in a 
prior incumbrance embracing the legal eftate without no¬ 
tice of an intervening mortgage made, may thereby prote£fc 
himfclf againft fuch intervening incumbrance, and tack 
his own and the firft together againft it; but queftions 
may frequently arife in regafd to the extent or application 
of that rule to particular cafes, wherein the circumftances 
render it doubtful, whether the laft incumbrance is a mort¬ 
gage withirf the meaning or rcafon of t^at rule: admitting 
the truft conveyance to M, fo far as refpedls the benefit of - 
himfelf and the other creditors, to come under that def- 
cription, their right to avail themfelyes of the .proteftion 
in queftion, 1 conceive, cannotJ}e denied} but a difficulty 
arifes on the nature and confideration of that fecurity, as 
not being a mortgage or pledge to perfons advancing or 
lending their money on the immediate credit cf the lands, 
according to the diftintftion expreffed by the mafter of the 
rolls in his argument in the Cafe of Brace and the duchefs 
of Marlborough, a. P. W. 491. And indeed if the rule 
were ftri<ftljr confined to fuch cafes, I apprehend the pre- 
fent cafe would not be deemed within it, as the money 
for which the lands were made a fecurity by the truft- 
deed, yrajP'not advanced upon tho immediate credit of 
that fecufity; bq,t*I cannot fay I difeover fufficient ground 
to underftand^he rule in that ftridt manner: the mafter 
of the rolls, in hif argurfient I refer to, was diftinguifh- 
ing between the cafe of the puifne mortgagee and that of a 
puifhe ftatute or judgment-creditor; and as one among the 
.diftindioruTbetWfen them, he fpoke of the firft as trufting 
his money on the immediate credit of thejands, and the other 
not^ without meaning, I conceive, to lay down a general re- 
ftri<ftion upon the rule, which, if adopted in teirminisy would, 
in vefpedt orthe application tp tkat rule^ confound all mort¬ 
gages, 
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gages, upon whyh the money was not originally ad¬ 
vanced at the time of the mortgage, with ^tutes and 
judgments. The diftin^ion he firft mentioned is clear 
of any fuch confufion, u/z, that between a fecurity car¬ 
rying a right to the land as a mortgage does, and one that 
does not, as a ftatute or judgment before execution, 1 am 
not aware of any cafe that coniines the rule to a fubiequent 
mortgagee originally advancing the money at the time of 
that mortgage, or that notices that circumftance as a 
point of inquiry or importance j the reafon of the rule, as 
generally laid down in the books, marks no fuch diftinc- 
tion, vi%, that the fubfequent mortgagee has the advan¬ 
tage ot the law actompanied with equal equity: for, whe¬ 
ther the creditor originally advanced his money on the fe¬ 
curity of the lands, or afterwards obtains fuch fecurity for 
’ "iir'ditj 3 cbt is equally fair, the confideration for the fecu¬ 
rity of courfe equally equitable, and the land equally bound • 
by an^ fpecifically pledged for it j and though not originally 
contracted, the debt may be confidered as permitted to 
fubfifl: on the credit of the new fpecific fecurity: upon the 
whole, therefore, I rather incline to think, that the rule is 
applicable, in general,* to the cafes where the puifne in¬ 
cumbrancer has a fpecific lien or fecurity by way of mort¬ 
gage or truft for payment of money actually advanced by 
or due to him, without notice of tlie intervening incum¬ 
brance -at the time of his obtaining fuch lien; 

another difficulty feems to arife in the prefen^ cafe, on ac- 
* count of M,*s aldne appearing to be the peffon who ap-^ 
plied for and obtained the ^ew fecurity; from which it 
may be urged, fhat the •other creditors, whofe debts arc 
comprifed in the lame fecurity, were llrangers to the 
credit given to that fecurity at that time; .but M, it ap- 
pd&rs, was a principal creditor himfclf, and more interglled 
than any one of the reft ift the apparent fufficiency of ahd 
credit du» to the fecurity. The other creditors tare faid 
to have been his clients, and he probably had been con- 

* • R 3 cerned 
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cerned for them in their former fecurities, and looked on 
himfelf as bound to apply for further fecurity for them; 
upon any fufpicion of reliance upon the former, a fecurity 
dehrable to him muft be fuppofed to have been fo to them, 
and their aflent and credit to the fecurity fo obtained, feems 
accordingly to be prefumed for their own beliefit. Any ira- 
pofition upon the credit given by him to that fecurity, 
extended to the credit fo implicatively connetSled with his 
as that credit cannot be pre^mmed upon any other terms, 
than thofe on which he proceeded. If P. had not com¬ 
plied with M*& application for fecuring the payment of the 
debts out of the lands, it may be fuppofe^d, that neither M, 
nor the reft of the creditors would have refted fatished 
with (heir bond-fecurities, but would have taken fome 
fteps for the recovery of the monies due thereon,, 
the whol^ therefore, as It feems to me ^at M. and the reft 
of the bond-creditors mentioned in the deed of triiift did, 
under that deed, obtain a fpecihe lien or fecurity on the 
lands for their debts, without notice of the fecemd mort¬ 
gage, and that their forbearance of legal proceedings on 
their bonds, when they began to fufpeft the obligorb cir- 
cumftances, may be fairly afcribeci to the,credit given to 
the new fecurity obtained by them, I incline to think, they 
fall under the* defeription of puifne mortgages, within the 
meaning and extent of the rule above-mentioned, and con* 
fcquently brey hjve, by purchaling in ^the firft mortgage, 
obtained a preference to the fecond, pid intitled them- 
felves to tack that firft mortgage and their fubfequent fe¬ 
curity together, as againft tfiie fecond mortgagee, fo as to 
retain the legal eftate acquired by the firft mortgage, till 
both the debts (ecured by the firft mortgage and that by 
the ulterior fecuri^ are fatisfied. In Matthew v. Cart- 
y^fight, 2. Atk, 347. the hol<kr of the nptes, which ex- 
prefied that the money to be received was to be fecured by 
mortgage on an eftate of the perfon who gave the notes, 
was admitted tQrprotedI himfelf againft a fecond mortgage 
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•prior to his note#, by purchafing in the Rril mortgage, 
though no mortgage had ever been made to him for the 
money on the notes i fo that he had not even a regular 
truft of lands for the payment of his money, as there v.'as 
in the p^fent cafe. We may obf:rvc, that ort thefe cafes 
of a puiihe incumbrancer purchafing in the firft mortgage, 
he does not require the aid of equity to give him the pro- 
tedlion dehred, that prote£fion depends on equity not in- 
terfering to deprive him of thti eftate or intereft he has ac¬ 
quired atdaw under the firft mortgage, which being forfeited 
and abfolute at law, would of courfe keep ou t the fecond mort¬ 
gagee, 4 uppo(ing equity not to interpofe} and there feems to 
be no ground for equity to interpofe in ftripping a fair and 
equitable creditor of a leg^ advantage he has honeftly and 
faii^lv- nb*aMnedover t^e mere equitable claim of another credi¬ 
tor. But though, upon thegrounds 1 have noticed,J incline 
to think M. and the other creditors under the trud-deed are 
intitled to hold the lands as againft the fecond mortgagee till 
both debts^re paid, vi%, that on the firft mortgage, and that 
fecured to them by the truft-deed j yet I conceive they can¬ 
not mEke a title to a purchafcr without the concurrence of 
the fecond mortgagee, in whom I prefume the legal rever- 
iion is vefted expe6t;ant on the term demifed by the firft 
mortgage, and who, though poftponed to them, has, { 
conceive, a title to redeem pn paymeht of their debts. 

My above opinion proceeds on a fuppofitidfi^hat G, at 
>^the time of her mq^tgage had notice •of the nvJrtgage to 
D. which I prefume was the cafe from her taking it witii- 
out the title-deedqj for if ^e Ifadno fych notice, then her 
cftate being made irredeemable by the a6l of the 4th & 5th 
William & Mary, c. 16. if that eftate comprifed the whole 
revejfion and inheritance, there remained no intereft or 
equity of redempnion in P. at the time of the truft-dee'd,. 
to paf^ to or to be the fubje^ -of the fecurity by that deed, 
and of couffe M. and the other creditors could acquire 
no fecurity or lien at all on the lands undtr that deed to 

R‘4 int^i 



OPINIONS ON THE DOCTRINE OP 


24S 

• 

in title themfelves to the prote^ion no^ 4 eAred from the 
Aril mortgage as puifne mortgages of the lame lands* 

March 29j J789. C. 

4 

f. 

Further On- Were it not that I have tranfmitted to me Kerewidl 

NiQNonboth . . ■ 

points, wiiich opinion of fo eminent a conveyancer as mr.- ^ cor- 

was acquiefced foborated by as decifivc an opinion of that great and pro- 

under, and pro- • , 

deeded upon, found lawyer mr.-»that file third mortgagee cannot by 

getting in the firft mortgage (the fecond mortgagee not 
having had notice of the Arft, and fo being within the 4th 
and 5th WilHain & Mary, cap. 16.) defend himfelftagainlib 
die middle or fecond mortgagee, I Ihould not have con- 
lidered the queftion as to the bond material in this cafe j 
having been alwa)^ clearly of opinion, ^Lnotwith- 
ftanding.the fecond mortgagee be exprefsly within the fta- 
tute, that will not afFe^ the equity between that mort¬ 
gagee and other mortgagees in the fame predicament. As 
1 entertain doubts as to the eifed of the bond, i will ftate 
my reafons for differing with thcfe gendemen on the laft 
point; as, Ihould 1 be right as to the effect of thee bond, 
the title may depend upon that circumftance, 'The prin¬ 
ciple upon which mr.-and mr, —— bottom their 

opinions on this queftion is, that if the fecond mortgagee 
be within the 4th &*5th William & Mary, c. 16. and her 
mortgage•jmgriEed the inheritance, there remained no 
intereft or^tquity of redemption in the mortgagor at the 
time of the truft-deed to pafs to, or to be the fubjeft of a 
fccurity by that deed; an 3 then of courfe mr. M. &c. 
could acquire no fecurity or lien on the lands under that 
deed to intitle themfelves to the protedlion defired from 
the firft mortgage ^Vide opinion C.). Now, fpeaking with 
dbference to that high authority, I ft^uld fubmit that 
the principle upon which the dodrine of tacking 
is here iDiftakeni it does not bottom itfelf upbn foun¬ 
dation of what'thc mbrtgagor^ making the third mortgage, 

has 
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, has in him to pai 3 ^ or be the fubje^t of a fecurity to the 
mortgagee, and on which he (the mortgaged) may have 
a lien; but it refts upon- the principle that the laft mort¬ 
gagee has advanced his money intending to have a fecurity 
on fpecific land, the lien upon which proves defeSlive^ and is 
feifed or polTefied of the fame or other land of the mortgagor, 
or a charge thereupon by virtue of a prior legal title, of 
which he cannot be difpofleiled but through the medium of 
equity; in which cafe equit)ipermits the third mortgagee 
or purchafor fo poffeffed to tack the money he has advanced 
to the preceding fecurity, not to tack his fubfcquent fecu¬ 
rity tok the preceding fecurity. And this is evident from 
the circumftance that when the preceding fecurity fails by 
effluxion of time if it be a mortgage term, or by fatis- 
fa^ion jf it.be a judgment, the lien of the third mort¬ 
gagee fails likewife* for then the prim*ary equity of the fe- 
cond mortgagee avails him againft the ulterior equity of 
the third mortgagee; but until then, the legal eflate or lien 
being in him (the third mortgagee), not capable of being 
divefted but on a ground of equity, and the fecond mort- 
gageo having no better ground of equity to diveft than his. 
antagbnift has to retain, he (the third mortgagee) has an 
equity in him by which he may rebut the equity oppofed to 
him. In order to difplay the principle fully, it will be necef- 
fary to advert to inftances where the doftrine of taking is 
pradlifed. For example: A. mortgages certdW’fands to j 5 . 
to hdf the value, he then fells to C. and aftef^yards mort¬ 
gages to D. who purchafes in 5 .*s mortgage; it will not 
be denied but that Z). may ffbld out C, Vide Oxwick v, 
Brackett, £q. Ca. Abr. 355. 5. But if the principle were, 
that Z>. can have no lien unlefs A, had either a legal or 
equitable intereft, upon which his (D/s) clhim might at¬ 
tach, it would bp clear that in this cafe i>. could not tadkji 
Jhr Af had nothing to convey, having previoufly fold what- 
evefhsfQ to 6*. The fame obfervation would aj^ply if 
the cafe put were that qf a pecuniary charge by judgmeJH 

To 
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To fet the principle in a more eminent view, conlider the 
Cafe of Matthew and Cartwright, 2. Atk. 347. j there' 
one mortgaged his eftate to A and then mortgaged it to B, 
and afterwards borrowed money, &c. of C. on notes in 

thefe words, “ Received of C. - 1. to be fecured on 

“ mortgage of my Stokehall eftate.” Now it is clear that 
C. in refpe(ft of B. ftartds merely in the predicament of 
only having intended that his money Ihould be fecured 
upon land i for, in a coiiteff* with B. who is a purchafer 
for a valuable confideration, thefe notes could not be con- 
fidered as a mortgage, but at beft only as an agreement 
for a mortgage, which could not be fet up, even in equity, 
againft a mortgage executed; yet C. having got in yf.’s 
fccurity, the court confidered C/s claim in refpett of thefe 
notes fufficient to rebut B,*s equity to call for a^edsmn- 
tion of ^’s mortgage. Now, if^it were neceflary that the 
tacking mortgagee fhould have a lien, this deciiion ‘cannot 
be found i for an agreement for a purchafe is no lien againft 
a purchafer for a valuable confideration without liotice on a 
eontradi: executed. To go one ftep further, a third mort¬ 
gagee, or a fubfequent purchafer (foif the principle is thd fame 
as to each, a mortgagee being completely a purchafer at law 
after his intereft: is become abfolute), takes in a prior fecu- 

rity that covers as well the eftate in which he has the ul- 

» 

terior dl'iim, as allb k larger ^ftate, on which he l\as no 
claim, it^iiaVlng. been unknown to him^at the time offend¬ 
ing his maney that ^he mortgagor had^ fuch an eftate; he 
fhall neverthelefs hold that ori which he had no lien, as 
well as that which ,He has^cxprefsly taken as a fecurity, 
until he is fatisfied his debt. But in all th^fe cafes, 
the moment the eftate taken in expires, or the fccurity 
taken in is llatisfiod, the third mortgagee’s right is at an 
end} if I am right in my cot^eption refpefting the prin¬ 
ciple that governs in the inftances put, the fecurity ac- 
auired, or rather the lien on the lands acquired by fuch 
uckilhg mortg&lgee, is not in IjinPin refpeift of the equity. 

•f 
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.of redemption, or*cquitablc intereft, or other intcreft he 
deriyes from the mortgagor, but in refpedt of*his own 
money advanced on a defective fecurity (be the objeft of 
that defediive fecurity a mortage, a purchafe,' an agree¬ 
ment fof a purchafe or mortgage, or for a lieri upon land, 
&c.)i which advance of moiicy does not, in its equitable 
elFeft upon the contrafting parties, enable the third rriort- 
gagee to annex any, equitable title he derives from the 
mortgagor to the legal title *got in, fo as to extend the 
continuity of that legal intereft got in beyond the period 
to which its exiftence is limited on its firft creation, upon 
the foutidation of ^y intereft he derives frohi the mort¬ 
gagor. The weapon he gets into his hands by getting in 
the mortgage, is merely a jveapon of defence: in truth, he * 
jCbeite»'s btmfdf in aj^other man’s caft|je, not in his own. 
He takes nothing from th? fecond mortgagee; ho is only * 
enabIed*to retain what he has got, not from the mortgagor, 
but from one whofe legal title is paramount to any equitable 
claim of tlib mortgagor, and whofe title cannot be fhaken 
at law. 

If this be the true way of putting the cafe, independent 
of the ftatutc of 4. dc 5. William and Mary, let us fee 
what alteration that ftatute makes, or whether it makes any 
alteration in the principle. The ftatute (my obfervations 
whereon I ftiall confine to Jthe mortgage clauf^^fnaifts, 
That if any perfoir who ftiall once mortgagelands to any 
perfon or perfons,for valuable confideration’ftiall again 
mortgage the fame lands, ojr any part thereof, to any 
“ other perfon or .perfons for valuable confideration, the 
“ former mortgage being in force, and (hall not diicover, 

“ &c. fuch montgagor or mortgagors^ his^ 'hory or their 
ex^cutorsy adminiftratorsy or ajfignsy ftiall have no relief 
or equity of redemption ^ainft the faid fecond or after. 
mortgagee or mortgagees, his, her, or their executors, 
adminiftraWs, or aftigns, upon the laid after-mortgage 

or mortgages, but thaa fuch mortgagee, or mortgagees, 

* • . . 
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** his, her, or their'heirs, executors, aiminiftrators, and 
“ enjoy fuch more than once 

“ mortgaged lands and tenements, for fu<ph ellate and term 
therein as were or was granted and conveyed by the faid 
“ mortgagor or mortgagors aga'mji him, her, or tl^em, his, 

“ her, or their executors or adminijlrators refpediively,** 
(leaving out the v/ord ajjigns) « freed from equity of 
“ redemption, and as fully to all intents and purpofes as 
“ if the fame had been an a^folute purchafe, and without 
** any power or liberty of redemption.” Now it flrikes 
me, that on the fair conftru£fion of this enafting claufe 
(which is panned rather obfeurely), the legiflature did not 
mean to intermeddle with the rights of fubfequent mort¬ 
gagees involved in this predicament and ftruggling for a 
* plank to fave themfelves from finking; for I,conceive that 
by the firft words, the relief or equity of redemptioiTlaiLcu 
away by the ftatutc, is that relief or equity of redemption 
referved upon the after-mortgage by the mortgagor, which 
he ( the morteagor, or his executors, admini/frators^ or ajjigns ), 
they, the afligns, ftanding precifely in the mortgagor’s Ihocs, 
and claiming the redemption of that fecond mortgage (that 
is, voluntary claimants, not claimants upon valuable con- 
fiderationfhall be barred; and this is evident from the 
latter part of this enabling claufe, for fuch mortgagee or 
rriortg^gees, it is there faid (having got poffeffion, for that 
muft beifeplied), may hold and enjoy fuch more than 
« once mpi-tgaged lands,” (againft whom ?) why, “ againft^ 
“ the mortgagor or mortgagors, his, or her, or their execu- 
tors or adminijlrqtorsj* (leaving out the word “ ajfigns,'*) 
and they are to hold how ? freed from equity of redemp~ 

iien, and as if they had purchafed abfolutely** Well, 
had they purchafed abfolutely the equity of redetphtion, 
t 'Could they have held againft a third paortgagee polT^fred 
of a firft mortgage ? clearly not; for they could neither 
hold nor enjoy until they got in the firft mortgage, f^tde 
C^e mentioned befo:re, report^ Eq? Ca» Abr. 355. 5.) 

Bu4>' 



CLANDESTINE MORTGAGES. 

I 

t 

But if the ena£i:iifg claufe admitted of doubt, the provifo 
'that follows would put it out of queftion, thit the llatute 
meant to^ffedf only the fecond mortgagee, and the mort¬ 
gagor’s equity of redemption of fuch fecond mortgage: for 
the protifo ena< 5 ls, that if there be more than one mort- 
“ S^ge at the fame time made by any perfon or perfons 
•* to any peifon or perfons of the fame lands and tenements, 

“ the SEVERAL late or under mortgagee or mortgageeSy his, 

“ her, or their heirs, executftrs, adminiftrators, or afligns, 

“ {hall have power to redeem ajty former mortgage or mort- 
“ gages, upon payment of the principal dehty Sic, to the prior 
“ mortgagee or mqytgageeSy Sic. any thing ihirein contained 
“ to the contrary thereof notwithjlanding Language 
could hardly have furnilhed words more clearly evincing, 
Hwt the«dltuation q^ mortgages holding fecurities equally 
defe«Sfive at law, and ftapding in the fame predicament of 
having been deceived, were not meant to be affedled; the 
mortgage is only made irredeemable as to the fecond mort¬ 
gagee without notice, and thofe exprefsly claiming through 
him. But if the words of the enaifing claufe and the pro¬ 
vifo did not fo exprefsl;^ warrant the propofition I contend 
for, i fhould fubmit that the general principles upon which 
other ilatutes applicable to this fubjedf of purchafes and 
incumbrances, and in refpedf of other fubjedfs of a fmilar 
nature, and. having a like objeft inr view {vi%^he pre» 
venting fraud)y would warrant me in coqteimfng that this 

ftatute Would not have been conflruad to hav^ had the ef- 

* , ■ ^ 

feft attributed to it by the opinions of mr.-and mr. 

-: for I takq it to be^a clbar priyciple of equity, , that 

ftatutes of this kind only affefl: the legal titUy leaving the 
j^arties not afFeded with fraud, and the fubjeA, open to, and 
lial^le to be aiFe£fed by, all equity in like manner as before. 
Thus, though regifterjpg adfs declared that deeds and 
conveyances not regiftered ihould be adjudged fraudulent 
ai^ void againfl: fubfequent purchafefs or mortgagees, 
whofe conveyances, though fubfequent, Were regi{?cred; 
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t 

yet, on die conftru^ion of thefe ftatute^ it has been held,, ■ 
that a iirft hiortgagee regillered may, notwithftanding & 
mefne mortgage regiftered, and -fo I have no doubt that 
a puifne mortgagee not regiftered might, defend himfelf 
by purchaithg an eigne mortgage regiftered: for Aich fta^ 
tutes leave the law, except in as much as they exprefsiy 
alter it, juft as they find it; and I take the Cafe of Staf¬ 
ford V, Selby, 2. Vern. 589. 1. £q. Ca. Abr. 321. 5. 
wherein lord Cowper refufod to afiift a fecond mortgagee 
claiming an irredeemable' eftate under this a^ of parlia¬ 
ment of 4. & 5.' William and Mary, principally upon the 
ground that* the ftatute did not concern this equity^ when 
the mortgagor was impofed upon by the fecond mortgagee 
(which opinion muft have been founded on the ground that 
the ftatute left the cafe open tb equity), to beji cafe in 
point fupporting my conftruiftion of tlie ftatute: upoiTSTele 
grounds 1 retain my firft opinion, that M. and the bond- 
creditors are iafe in their purchafe or conveyance for fe- 
curing their debts, fo far as goes to the defeiyling them- 
felves, and holding out G. the fecond mortgagee until the 
firft mortgage and thofe debts are fatisfied} but PJls con¬ 
veyance to M. being in nature of a mortgage, anH leav-* 
ing the eftate fubjeift to an ulterior equity in P. as to the 
furplus, the eftate will continue fubje^ to that equity, in 
the hiyjds of all pcrfons affefted with notice of G/s title 
until Gr. iMorjeclofed; and fubje£i to this obfervation, I 
cannot dopbt (notwitliftanding the gj^reat and refpeiftable 
authorities I am favoured with to the contrary) but that 
M. may fafely proceed in "the mode prefcribed to take the 
eftate, fubjedl, as before-mentioned, to redemption, until 
foreclofure, notwithftanding the cafe Ihould fall within the 
purview oPthe 4th & 5th William and Mary (Ihould the 
, cafe even fo turn out). 

30, 1789. H. 
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CASE on a Devise ^Real and Personal Estate •* 

“ A LL Ae reft, reftduej and remainder of my goods, 
JLX. “ chattels* and perfiJnal eftate Aat Aall remain at 
« my death, after payment of *my debts and funeral ex- 
“ pences, together with all and every my mefluages, lands, 
“ tenements, and hereditaments, with their, “and every of 
their, rights, members, and appurtenances, fituate, lying* 
and being in or near L, afore&id, or elfewhere in Che 
kingdqpi of Great Britain, that I (hall be feifed of in 
•*166 timple at my death, ^or have any freehold or* eftate of’ 
inhesitance in, I do hereby give, devife, and bequeaA 
the &me, and every part and parcel thereof, unto my 
" very gqpd friend mrs. A, B. of L, aforeiaid, whom 1 
“ hereby make, conftitute, and appoint, whole and lolb 
executrix of this my laft will and teftament.** 

N.S. The will is cfuly executed. 

What eftate doth the devifee take in Ae teftato ^*8 
knds under Ae above deviie I 

■ 

THE devife to nits. A, . 5 . being indefiiutef Aa| is, un« 
.attended with words of limitation, regularly giv^s her only 
*an eftate for life, if there are not oAer expreAons or difpo- 
fttions in the will clearly manii^ing or implying Ae tefta- 
tor’s intent to give Ae inlteHtance. But I do not find in 

Ais will aiiy ony of Aofe circumftances Aat are ufually ad<* 

• 

* ^ No. XXt. of our formet voluipe.we ga'&e the Or in tom of Mr, 
FKia B-Williams o|| a point nearl^fiaiilar to thst of the prcLm Cafe* afad 
eve prefume it will be aeceptable to many of our rmdecs to have an o^r- 
tnnity of tracii^g and comparing the learned and ingenioua argumeftsaitd 
rcafboing of two great laivyeti on a fubjo^ of fuch general importance* 

' .V^i.,11,* * . initted 


Cafe oh a'blaoll 
in a wiii, Whe» 
ther an indefi¬ 
nite devife (i. ei) 
unattended with 
words of limita-. 
tion, containing 
the word bereJU 
tamest,Ssft.yrM 
carry a fee-fim** 
pie, or only a te¬ 
nancy for life ? 


Qi>Kre« 


OriNioN« 

C. 



CASE .ON,A DEVISE OF REAL AND PERSONAL ESTATE. 


mitted to have that operation. Here no introdudory 
claufe, no charge upon the devifec, no limitation over to 
aiFe^ the inheritance) nor any general words dijpo/ing of 
the teftator’s inUreJi In the lands devifed-, for though it has 

I 

been attempted, in fome cafes, to give fuch an. import to 
the word hereditaments^ yet it was denied in the Cafe of 
Hopewell v» Acland, Com. Rep. i6S. as well as in a 
much later Cafe, of which I have a manufcript report. And 
in the prefent cafe we feem t6 be precluded from extending 
the word hereditaments to the teftator’s in the things 

fo defcribedy becaufe his fubfequent exprels reference to the 
different intorefts he had in the premifes before defrribed, 
jhews that the words ufed in the preceding enumeration of 
the eftates devifed, were by him applied merely to the fub- 
jeSls of fuch defcriptions, abftra^led^ from his ^ftate or , 
intereft ^herein; and the words in fuch reference, in 
■ fee Jimple or ejlate of inheritance^ only deferibe the tefta¬ 
tor’s <rwn intereji in the fubje<Sls of the difpofttion, and do 
not feem to exprefs or denote the quantity of the eftate or 
intereft given to the devifee therein. The Cafe of Right 
V. Sidebotham, Doug. Rep. 730, and the feveralaothcr 
Cafes therein cited,-are very ftrong againft difinheriting 
the heir by an indefinite devife, even under the influence 
of a general introdutftory difpofition, and difinheriting 
kgacy\|^fuch heir, neither of which occur in this Cafe; 
and I cannoe*fay,that 1 find anything elfe in it that appears 
to me to afbfd ftronger ground for implying the fee than ^ 
thefe circumftances would do. It perhaps may be*^ con¬ 
tended, that the devife of aft'the teftator’s lands^ &c. that ho 
Oiould be feifed of in fee~fimple\ or had any freehold or ejlate 
of inheritance in^ is tantamount to a devife of all his lands 
of inheritance ; under which laft expreflion a fee was held 
^ pafs in the Cafe of Whitlock v. Harding, Mo. Rep.*873. 
B^t it is to be obferved, that in that very Cafe it is faid, 
thofe words went only to the Jands^ and not to the ejiate 
thervin, in a ftrifl conftru^ion^ but that the intent ap- 

■ ^peued 



SA3E OK A DEViSE OF REAL AND'PERSbNAt^ Ef^TATE. 


peared to pafs tfle inheritance, becaufe an eftate for life, 
afier a term of ninety-nine years ^revioujly ^evifed therein 
to the fame perfon^ would have been of no value. And in 
Hob. 2. and Godb. 2.0!]. the devife is flated to have been 
of the* tejlator^s inheritance^ and is fo cited by Holt, 




1. Mod. 104. who fays, Moor’s Report was ivi’ong, and 
that lands of inheritance is only a defcription of what lands 
Jhallpafs. And it is obfervable, that the import of the words 
here is included in every divife of any other lands than 
leafeholds; for a devife of any other lands is a devife of 
lands whereof the teftator was feifed in fee-fitiiple, or had any 
freehold or ellatepf inheritance in. It may dlfo be urged, 
that in the difpofing claufe the word fame maiy be referred 
to the words freehold or ejlate of inheritance^ which, how* 
cver„I apprehend ^ould be a Jirain upon the natural con- 
ftruftion of the word; (or fame here evidently refers to 


the fet^ral fpecies of property before enumerated, and the 
words or have any freehold or ejlate of inheritance only 
cxprefs certain circumftances of their defcriptions. The 
words and every part and parcel thereof (\x\s]o\nt 6 . to famci 
feem »to corroborate natural and regular conftruc-* 
tion. * . j|||' 

Upon the whole, ^Rrore, as I think words are not to 
be wrefted or ftrained out of their natural conftrudtions to 
the diAnheriting an heir at jaw, I cKufe to incly^to die 
Opinion, that the devifee in this Cafe takes only an eftate 
for life in die tefta^r’s real eftates* 
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CASE on a Surrender of Copyhold. 


A feme covert 
being poflefled 
a eopjfhold 
kflate, granted 
Ibr three lives, 
’.•f which Aie 
wa< then the 
only furviving 
' dne,furrendered 
- Ibe lame, and a 
-new grant was 
ifmade thereof for 
' ^'lives of her. 
;;iidf,herhufban(}, 
' iKid one of her 
fions, wlthoat 
'fnny trad beidg 
exprefled'thereof 
i.in the copy of 
oobEt roil./~ 
-O»iNi0N,Whe- 
!^ther this grant 
'ibould be deem¬ 
ed to be accept- 
>.«d /or the ad- 
; viAncement of 
fan f jor, 
pfP-hether he 
'ihouldbedeem- 
|ed merely a 
r»tniftee for his ^ 
I'Wother ? 


held zn eftate, by copy of court roll, for his ownt 
* life, and the lives of tf/o other perfons (named in 
the faid copy) in truft for him j and having occafion to bor¬ 
row money, oljitained a liccnfe from the lord of the manor 
to demife the<premifes for twenty-one years, de/erminable 
upon the lives in the copy; and in purfuance of that li- 
cenfe demifed the faid premifes to E. F. for twenty-one 
years (determinable as aforefaid), by way of n\9rtgage. 
One of the truft-lives died. A. B'. afterwards died, hav^ 
ing, by his will, devifed part of the faid premifes <to his 
daughter B. D. (the then only furviving life in faid copy) 
and the retidue thereof to another daughter, Xhe mort¬ 
gage remained upon tlie eftate at the time of A, j?.*s death. 
C. D. (who married B. D. the daughter of faid A B.\ 
after the death of faid A. B. rdi||fed the faid cop^yhold 
eftate, and ajjded his own life aHMe life of one of his 
Tons (aji infant) in the faid premifes; but not being able 
to pay^r t^e renewal without borrowing money (and 
A. B, not brfng.polTefled at the time of his deceafe of per- 
ibnal eftate /ufficientito anfwer his debts), obtained licenie 
from the lord of \he faid manor, for himielf and his wife, to 
demiife the faid premifes for tWenty-one years; and accord¬ 
ingly they demifed the fame to the faid £. F. for fecuring 
300I. and intereft (the former term granted by faid A* B 1 
to faid /'.^being, nearly expired at the time of the de- 
Ceafe of faid A* B,), The mortgage fo, as aforefaid, ihade 
b3\&id A. B. to faid E, F, was cancelled at the time of faid 
C. and wife's tnaking the laft demife-to him; but the 
mpnsy fecurcd «by the former mQrtgage, and the money 

^ paid 
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CASE ON A SURRENDER OF COFYHOLD^ 

paid for the rentwal by C, D, was the condderatiop of the 
Isift mortgage. C. DS fon is not named Wn tlie cnpy in 
trujl for his father, and, by the cuftom.of the manor, 
eftates go to the lives in the copies, fuccellively, as they are 
therein named, except fuch lives are named in truft. 

Whether C, D.’s fon will, in equity, be conficlered Quaei%. 
as a truft-life in the premifes, though he is not fo declared 
to be in the copy ? If not, Will he (in cafe he fhould fur- 
vive his father and mother^ who are both named in the 
copy before him) be intitled to take the eftate, difcharged 
of the fum due upon it, at the death of his grandfather 
A, B. and of the further fum taken up by foe faid C. Z>. 
for tile purpofes Sforefaid ? and, Will that part of the eftate 
given to A. B*s other daughter (and which foe now holds 
for the life of C. Z).*s 'iVife) be, in equity, fubjeift to the 
'payment of a projJbrtionable part oft the mortgage-money 
due iipon the whole eftdte at the death of A, B, and which 
hath been fince paid by C. D» and charged upon his part 
of the eftate only as aforcfaid ? 

N. B? C. D. and wife, for foe better fecuring the 
money lent them for the purpofes aforefaid, have furren- 
derod their eftate and tntereft in the premifes to foe rnort* ■ 
gagee. , ' 

THE general tule is, that where a perfon gurchafes Ofiniom. 
copyholds Tor lives, in the name of otheg p'ldtons from 
whom no confideration moves, there fuch.othbr perfons 
arc confidered a# truftees for the purehafef, paying the* 
fine, though no truft is declared, notwithftanding the 
cuftom of foe ihanor thaR'the lives *in the copy foall take 
in fuccefiion. f^de 2 . Freem. Rep. 123. i. Atk. 385. But 
it is otherwife if the purchafe is in foe name or names of a 
child or children of the purchafer, efpecially if fuch child 
or children be* an infant br infiints, and unprovided ior; 
foere fuch purchafe is confidered as an advancetfidnt in 
refpedt to fuch child or children, and not as a truft for 

• » S 3 foe 
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the parents P^tde 2. Vern. 19.. Mumn>a v, Mumnia, 

I. Atk. 386. Taylor v, Taylor. And in the prefent cafe, 

I think the circumftance of the old eftate being in the 
wife, and of a renewal being upon a furrender from her 
with her hufband, makes it ftronger in favour of the child, 
as it may be prefoined that the mother agreed to furrender 
her eftate in* order to have her child’s life taken in for the 
benefit of that child, and fuch child may therefore be con- 
iidered as a purchafer under h^r. For thefe reafons I in-* 
dine to think, that the renewal in the prefent cafe, as to 
the fon’s life, may be confidered as an advancement for 
that Ton i and confequently, that the father and mother had 
not power to cliarge the eftate or make Ic a fecurityVur-* 
ther than during their own lives. > Fide the Cafe of Back 
V, Andrews, Chan. Free, i. and* 2. Vern. 120. As to 
the fecond point, had^it refted merely Mpon the original." 
mortgage, *1 (hould have inclined to the opinion, that the 
fecurity of the term of twenty-one years being determined,, 
and the mortgage itfelf cancelled, and a new fecurity ac¬ 
cepted by the mortgagee, no part of the eftate remained 
liable under the firft mortgage. But 1 think the whole 
eftate wa^ liable upon another principle; namely, as af- 
fets in the hands of the executors: for it is held, that as 
well copyholds for lives as freeholds fliall go to the execu¬ 
tors or*adminiftrators. Fide 2. Vern. 264. Bundle v. 
Bundle. '^6w this, J conceive, muft be by Lonfidering 
fuch eftate within* the' ftatute 29. Car, 2.; and then they 
of courfe, by virtpe of that ftatute, are aftets for payment 
of debts f and upon this groupd I confider the part of the 
eftate devifed to the other daughter as liable in equity tq 
its proportion of the teftator’s debts, and confequently of* 
that due upon {he mortgage made by fuch teftator, 

7, 1779. c. 


•, SINCE' 



CASE OK A SURREKDER OF COPYHOLD. 

* ^ 

SINCE I anfwered the Cafe relpe<Eling the copyholds, 
* I have met with a manufcript note of a Cafe ip 1770*, de¬ 
termined by the then lords commiflioners of the jgreat feal, 
wherein they held, that a copyhold taken in the names of 
children was not an advancement but a truft for the &ther. 
I'heir dbtermination feems to have been grounded princi¬ 
pally on the leafes granted by the father, which, they feem 
to think rebutted the implication of his intending it as 
an advancement for the children. 1 doubt how far the 
general conclufion would hofd againft the many prior re- 
ipeiStable authorities; but 1 think the Cafe warrants me in 
altering my Opinion upon the prefent Cafe, fo far as to 
think F,*s fecurity good againft the eftite for life of 
the foil (whether that be coniidercd as an advancement or 
not), after the anfwering.of the debt fo fccured, eipecially 
if there is aiiy prqgf of the application of any part of the 
money in obtaining tbat«renewal in which the*fon’s life 
comes m. 

Londorif Dec, 9, 1779* C. 


• 

* SetfDicklnfon and Shaw.-ACopyholder for three lives. Firfl life paid the 
fine, and, according to the cullom of the manor, was intitled to all the 
benefit, the. other two lives being only truAeet for him. The defendant 
was the furviving life, and had by peifoafion got pollbfiton, but was de¬ 
creed to account to repierentatives of firlt life, and furrendtr the^iUte as« 
sordingly. 
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No. V. 


CASE « Revocation Will, 


will charged his 
real eftate with 
the payment of 
hh debts; but it 
Iwing neceflary, 
to give efiedi to 
his wil4 to fuf* 
fera recovery'of 
part of hU ef* 
tates, and levy a 
fine of other 
’ part thereof, 
he executed a ^ 


Ateftatorbyhis ^ 'W, being dangeroufly ill, on Friday 7 .d February in-- 
if ftant duly made and publilhed his laft will, and 
thereby charged his real oftate with the payment of his 
debts. It being thought neceiTary for him to fufFer a re¬ 
covery of the greateft part of his eftates, and a fine of 
other parts tliereofj in order to efFedifate the devifes in 
his will, he on Wednefday the 7 th executed a leafe and 
releafo to make a tenant to the pracipe for fufFering a 
recovery, and a covenant to levy a fins, the ufe^ whereof 
tnATaorrcleafe reflectively declared to himfelf in fee. He then 
for making a le- gayg hjg warrant of attorney, and acknowledged the fine 
and cove- before commillioners. The tenant appeared at bar the 
Jtanted to levy a and the fine was on that ebay pafTed throdgh all the 
wfcch fineand^ offices and completed. The teftator fully intended to 
; wwvery he de- republifli the will he |iad before mfide, after tfie return of 
.{nfee.Th« fame the fummons} but he unfortunately expired early on the 
'^^^thrteftator’ of Saturday the loth inftant, not having efFedied 

life-time; but his intention^ without iiTue, leaving a widow and a filler 
(the wiJ^vof 7. Z. efq.) his heir kt law. His perfonad 
'.(poverywasmade ellate is‘Very inconfiderable, ^d not" nearly fufficient to 

Ifvpubiithed his The entry was returnable the ^rji return, it is now a|^ 
-been fn'a^'gna? alienation office,, «the king,\ |ine is pxdd, but the attor- 
Ipt^afuif pre- ney-general*s hand is not procured, the fiimmons is not 
({J V made out; but if it is, it will of courfe be returnable priday 
^ufband of his tbe/yth, the fourth return. The vouchee died about fwo 
o^clbck on Saturday morning, the day after the feturn ) 

wtheretovery da^. 
as complete at . 

death' of the teAator f and, Whether ihe fine and recovery, under the ff eeial circam» 
—of the Cafe,, emdunted to a relocation of the will f c 



CASE ON A REVOCATION OF A Witter— 

* 

Will die rec«ver.y in its prefent ftate, and if nothing 
further is done therein, the fummons not beifig made out, 
and the fipc (which is completed), be deemed a complete 
ind perfeft recovery ? and, whether it be a complete re¬ 
covery pr not. Will it be deemed a revocation of the will, 
as to the eftates therein refpedlively comprifed ? or. Will 
the execution of the deeds to make the tenant to the prte- 
eipe-i and the covenant to levy the fine, amount in law to 
fuch revocation ? or, Can ^t be faid (the term being 
, efteemed one day in law) that the recovery (fuppoiing that 
k is now perfefl) ftiall have relation to the firft day of the 
term, pnd therefore fhall not overturn the wjll which the 
tefiator (as can be clearly proved) fully intended ihould 
be carried into execution f 

I APPREHEND tShc recovery canri6t be complete and 
efFedu^, if nothing further be done in it, the iummons 
not having been made out, nor any writ of feijin fued or 
executed j for till execution the judgment in a recovery, 
it is held to be of no force or validity. Fide x. Wilfon, 55. 
But, I take it, the fine and the conveyance for making the 
tenant to the praeipe for fufFering the recovery, are in 
law revocations of the antecedent will, as to the lands re- 
fpedtively comprifed therein. (Fide Difier v. Difter, 
3. Lev. iq8. Lord Lincoln’s Cafe, i.,£q. Ab. 41 ^Mar- 
wood and Turner, 3, P, W., 163. Darlc]^ v^Darley, 
3. Wilf. 6. and the Cafes and principles’ re&rre’d to by 
•lord Hardvricke, 2.*Atk» 803.) The faid conveyance and 
fine, I underftand, vfors.c\ezx\%fubfequent to the will \ and 
therefore the relation of the recovery fo the firft day of the 
term, could it^be fupported, I apprehend, would not pre¬ 
vent-die revocation efFedted by them. But no fuch rela¬ 
tion tould, 1 think, have been admitted, had the recovery 
been perfedled; &r judgmedt cannot be given till 

da^ on which the writ of fummns *nu/l he returffFbUy 


t. Ogarr**' 





*94 


CASE ON A REVOCATION OF A WILL, 


the vouchee* appearing by attorney. fVide Wynne'V. 
Wynne, I. tWiM*, 42. 

When mr. WS illnefs became alarming, his brother- 
in-law, mr. L. came to his houfe, bringing with him his 
wife and daughter. Mr. W, fent for an attorney in his 
neighbourhood to make the will above-mentioned; but it 
was with dilHculty he got admittance to the teftator, mr. Z. 
ufing every endeavour to p^jevent any perfdn from feeing 
him oft bufinefs. On PV»dnefday the 'jthi when the at¬ 
torney came witli the deeds and warrant of attorney, mr« Z. 
afked him what bufinefs he had there, and told hin|||^ 
knew there was fome dark under-hai^ work going 
and that he fhould not fee mr. W .; and it was not till 
the tejlator fent word to mr. Z. that he was jlillma/ierw^ 
his boufe^ that the' attorney could have accefs to hi^^' 
While the deeds were executing, mr, Z, his wife and 
daughter burft into the room. He told the teilator he 
was a dying man, ftiewed him his fifter and niece, faid 
they were his fiefhiand blood, that it would-be a mofl 
enormous crime to difinherit them, with many other ex- 
prclKons equally, violent. This •■conduft, as it may be 
Imagined, greatly agitated and terrified the teflator, who 
was in the laft ftage of a very rapid decline; and there is 
but litde doubt it haflened his difTolutton, The attorney, 
on Fri^ evening the 9th inftant, attempteH to go into 
mr. fV''^ room," in order that he might republifh his will, 

, but was prevented \)y mr. Z. coming up, and declaring 
he fhould not fee him without his being prefent; and ast 
mr. Z. with his with and daughter had before broke in 
upon the teftator and terrified him moft exceedingly, n&rs, 
If', and a female friend would not rifk the agent’s gjping 
into the room with* Z. fearing his turbulence might d>cca- 
ilon mr. IKy immediate death\ and when the attorn^ was 
golVE, mr. Z. immediately lucked up the hack Ji'tir^cafe and 
deori to prevent his coming nev the teftator, who ex- 

L pired 
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pired about two o'clock on the Saturday morning the lbd» 
inftant. Mr. , throughout the whole courf# of his ill- 
nefsj and to his laft moments, was perfeftiy fenfibiei and 
declared, that the exprefs,intent and purpofe of the reco¬ 
very was,^ that he might be able to pafs his lands by his 
will: and the attorney has no doubt, if mr. L. had not 
been in the houfe, he fhould have found no difficulty in 
. getting the will republifiied; but he guarded the room-. 
door like a prifon. The day after mr. death, mr. L, 
minute of the recovery in his pocket, and told the 
a^^lipj^y'he knew of it as foon as he did it; there can, 
be but little doubt that he took thofe brutal mea- 
tb prevent the tepublication of the will, his wife be- 
teftator’s heir at law. 

' If you fhould be of opinion that the will, as to the real 
biMir, is in law revoked by the recovei^ and fine. Will 
not a court of equity, confidering the above circumiknces, 
eftablifh the will, as there is no doubt, but the teftator 
would have republiihed it, had he not been thus prevented 
by mr. X. and who, in right of his wife, will be a con- 
liderable^ainer by mr. i^.'s inteflacy ? 

THE Cafe of Marwood w. Turner, cited in my Anfwer 
to the Firft is an inftance of a recovery fufFered by 

tenant in tail to the ufe of himfelf in fee, being held,|v^fl 
in eguityi a revocation of hiS will refpefking, thtf^lkme 
lands. * And lord Hardwicke, in the place t have above' 
*^ted, after ftatihg thd common Cafes of revocatfon, fitys, 
** the courts have gone further, ai^d held, that if a man was 
cf'lfeifed in fee, and afferwards^inking hdhad only an eftate 
tail,' fufFered a, recovery in order to confirm- his will, yet 
this is a /evocation of it.” J am not apprifed of a Cafe that 
goes fcFfiir in regard to a recovery fufFered immediately, 
zhet making thew%% and avnuedly to tjlahlijh the tefiatqr*s ^ 
power of tMktJig fuch w///, in confequence of bis being in* 
formbiU was requifitc for the purpofe, B^jt after fucb 


2. Qusere. 


Opinion. 



43* ' -s case on a revocation of a will. 

En Opinion delivered by lord HErdwitfke, it is too nduch 
for me to Hay that the deeds and fine in the prefent cafe, 
though made in fupport of the will, may not bq confidered 
as a revocation thereof, even in equity. But confidering 
that revocations of this nature are not exprefs but by im¬ 
plication^ proceeding on a prefumption, that the teftator 
. would not have made a conveyance, or altered the eftate, 
without an ' intention to revoke his will, as lord Hardwicke 
himfelf obferves, 3. Atk. yq.8.; and that parole evidence is 
admifilble to rebut an irhplication, vide Dougl. Rep. 3^*’: 
and 40. i I cannot help thinking there is very ftrong ground^ 
in the prefent Cafe for equity to eftablifli the wil]| if fhetl. 
is evidence of what I think the coincidence in proof 
even affords a prefumption, that the teftator’s declared in¬ 
tent in fuffering the recovery vi^s to enable him to pafs the 
lands b^ his will, and of his meaningHo republifh that will, 
and of the circumffances above firated refpedling the beha¬ 
viour of his brother-in-law in preventing fuch a republica¬ 
tion. Thefe ingredients feem to me to diftingujfli this Cafe, 
in an equitable view at leaft, from all thofe I have cited, 
or that have occurred to me on the point, and tq take it 
out of the general reafoiis and 'principles of implied or 
conftruftive revocations. The teftator*s declared intent 
in the recovery and fine to ellabllih his will in this cafe, 
the gleans ufed to prevent his republilhing it, and the in- 
' tereft^" tlje creditors under that will, are circumftances 
that ftrongly concur, in my opinion, to entitle thatw^ll^ 
the fupport of equity againfl: the artificial reafonir^irlli^ 
which implied legal revodhtions founded.' 

Feb, 17, 1787. 
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in cafes of any difficulty or importance I generally chufe, 
for the greater fatisfaftion^of the parties interefted, to 
.i accompany my Opinion with the ceafons on vviiich I found 
It is with this view that, in delivering an Opinion in 
' the prcfcnt Cafe, I (hall begin with a cohfideration of the 
three points on which 1 dpprchend the Anfwer to it mull; 
turn; the refult of which confidcration, applied to the parti- 


Opiijroir,Wlie» 
ther a term at*' 
tendantupantha^ 
iohericance will 
pars by a will not 
executed fo a« 
to pafs the in* 
heritance urell.’ 

C. 


cular circumftances, will produce myAnfw'cr to the Queftion 
before me. The Question now put to rfte appears, I think, 
to depend on the following points: Firft, What kind of points of th* 
connedlion or relation there is between the owners of a 
term, and of the inheritance that forms their union in 
equity, or gives the former the quality or capacity of being 
confidered as attendant on the latter ? Secondly, Whether, 
fuppofmg a term to be properly cirqumftanced in regard 
to the ownerihip of it to be attendant on the inheritance, 


a declaration of truft that it (hall be attendant thereon is 
requifite to make it fo ? Thirdly, Whether if the qjvner 
of the inheritance of lands,‘upon which thei^ ai^terms 
ath^iuh^t in conilderation of equity, devifeth thoie' lands 
gen^lly by a will Aot executed in fuch A manner as to 
pa^ the inheritance, it will fev%r thofe terms again from 
,tl|b inheritance, and paf^ thtfti* as perlonal eftate ? 

''As to the (irft of thefe confiderations, I do not recolledt 
any Cafe wherein it has been the fubje^t of judicial difeuffion:. 
my fdhtiments upon it, therefore, mult be drawn rather froiA ^ 
general principles, and th^ grounds upon which the cou^ 
of chancery iqipears to have adopted the union of terms 
with the inheritance, than upon any particular Cafes» or 
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decifions upon the very point. The dttendancy cf terra?, 
on the inheritance is originally unknown at law. There, 
ftriftly all terms, whilft they fubfift, be the beneficial 
ownerlhip in whom it may, are terms in grofs, feparated 
from the inheritance as a diftinft and different fpecies of 
property, becaufe the law in llriftnefs takes no notice of 
any ownerlhip difiinf); from the legal eftate. But, at 
law, where the legal ownerlhip of the inheritance and 
that of the term come to ‘^mcet in the fame perfon, un¬ 
divided by any intervening legal eftate in another perfon, 
there (fave in Ibme fpecial inftances) a complete legal 
union, or coalition, takes place; and the term, which be¬ 
fore was perfonal property, falls back again into the in¬ 
heritance, and no longer retains any exiftence diftinft from 
that. In equity, another kind of ownerlhip .arifes into 
notice j, namely, an equitable or beneficial ownerlhip, as 
diftinguilhed from the mere legal title j for the former is 
very frequently in a different perfon from that in whom 
the latter is veiled. This is the cafe whereveir one perfon 
has an eftate veiled in him by the rules of the common 
law, whilft another is entitled to the benefit and advan¬ 
tage thereof. This latter kind oiF ownerlhip is the great 
objeil of Qur courts of equity} which, in order to prefeive 
as near a conformity as poflible between the rules of legal 
and equitable eftates, and avoid the perplexity and incon¬ 
venience which would neceflarily refplt from the applica¬ 
tion of two different fyllems of property to the lame fub- 
je£l, generally''regulate the latter by* analogy to the ella- 
blilhed rules and re^ulatioils which at law govern and pre¬ 
vail in refpe^ to the former.' *Now, from this principle^of 
general analogy between the rules of legal and equitable 
property ('t^hich is too well known and acknowledged to 
ileed the citation of any authorities to.ppve it) arifes this 
epnelufion,. Thatwhere the beneficial or equitable owner* 
flup of a term and ftiat of the inheritance meeft in the fame 
perfon, .undivided by any intervening beneficial interell.in 

Mother 
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^another perfoni there an equitable union'takes place, 
and the term, which before was perfonal pVoperty, be¬ 
comes annexed to the inheritance, and attendant upon it 
as part of the fame eftate and property, unlcfs the owner 
exprefle& his intention to the contrary: for ah cxpreflioti 
or clear manifeftation of a contrary intention by the owner 
of the property would, I apprehend, prevent fuch union 
of tile term and inheritance j becaufe one great and conftant 
aim of our courts of equity, hi regard to property, is to 
cfFeiluate the manifeft intention of the parties interefted 
therein, and who have power to difpofe thereof. Now this 
attendancy of the term, where no truft is deciiired for that 
purpose, is merely by con(lru£lion in equity i but equity 
which aims to effe^luate, .will never make a conflru<5tion 
contrary to the decigred intent of the, parties interefted. 
But fuppofing no exprclHop of the owner’s intent ftands in 
the wa)*; but that matter refts quite indifferent in that re- 
fpe£l:; then I conceive, upon the principle of analogy above 
noticed, a conftruftive attendancy of the term takes efle^ 
of ccurfe, wherever the beneficial ownerfliip of tBe term 
is not divided from that of the inheritance by any inter¬ 
vening beneficial intereft in any other perfon; juft as at 
law a term generally becomes extinguiftied in the legal in¬ 
heritance when they meet in the fame perfon, and no legal 
.eftate or interqft in any other perfon intervenes to keep'thcm 
afunder. Indeed tha generality of this conclulSon remains 
to be qualified by obferving, that equity wiir.not make 
mere conftrmftive union of the term and inheritance againft 
creditors, fo as thereby to deprive them^ of any benefit they 
would have of the term for payment of their debts; nor 
will it interfere bn behalf of any intervening incumbrance ^ 
or ecjuitable intereft to prevent the union of tlie term and 
.inheritance, to thp prejudice of a fair purchafer of the in-., 
heritance for valid confiderations, without notice of fpeft 
intervening incumbrances or intereft, fo as thereby to de¬ 
prive him of any'Ufe he might otherwife mdke of die tfirm 
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for the prot^ihg of the inheritance againft fuch mefne 
claims. But as neither of thofe qualifications occur for our 
attention in the prefent Cafe, I think it needlefe to enter into > 
their particular reafons or diftin^libns. Lord Hardwicke, 
Villers v. Villers, according to a note I have been fa* 
youred with of his argument in that Cafe, obferves, that 
terms to ‘attend the inheritance were invented partly to 
protect real eftates, and partly to keep them in a right 
channel*; fo that by this me^ns the dominion of real pro¬ 
perty is kept entire. Now I do not fee that any other 
than terms fo circumftanced as 1 have mentioned are ap¬ 
plicable to thefe ends; at the fame time that the attain¬ 
ment of thofe ends manifeftly required the attendance of 
terms when fo circumftanced for that protedtion from 
melhe incumbrances, and implies of dourfe that the owner- 
Ihip of the term ' and of the inherhance fhoufd not be 
fevered "by any intervening benfcficial intereft in any other 
perfon known to the owner of the inheritance at the 
time of his purchafing it: and the keeping real eftates in 
A right channel, and preferving the dominion of them en¬ 
tire, equally fuppofes the fame coincidence in ownerfhip of 
the term and inheritgince; othei-wife they could Hot be 
made to flow in one channel, nor the dominion of them be 

Iff * 

kept entire. And wherever the beneficial ownerfhip of the 
term ^nd the inheritance are not feparated by any inter- 
yeningS>eneficial intereft known to the owner at Ae time 
of his pqrcbafihg of the inheritance, the attendancy of the 
term upon* the inheritance becomes efiential to the anfwei'tt 
Ing the above ends; for without fuch attendancy, proper^ 
ty in the fame land*, united in f,he lame^ owner would take 
different channels, and the dominion of real eftates, iri-» 
ftead of being intire, become fplit and divided between 
the perfonal and‘real reprefentatives; and, indeed,'leave 
‘the real reprefentatives verydittle^but the mere name of 
property; for an inheritance expedlahton a^term of any 
Aonfiderable d^ation is of very little value. So necef^ 
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. &cy» diercfforC) I! the attendsuicy of terms, under the cir> 
cumftances above-mentioned, to keep real *bftates in a 
right chaonel) that the very exiftente of real property^ 
as diftlnguifhed from the perfonal} feems in a great mea- 
fure to tdepend upon it: fm as there are few eftates in 
which there are not fome mch terms, if they are not to 
be conftdered as attendant, the whole fubftance and value 
of the eftate would in them devolve to the exe 9 utor, as 
perfonal property; whilft the heir, or real reprefentative, 
would be left deftitute of every thing but the fliadow of 
the inheritance* In anfwer, therefore, to the Hrft of the 
three points above, propofed, I think we may be fttisfied 
with this general propoAtion, that die union of the bene¬ 
ficial ownerfiiip of a term, and of die inheritance undi¬ 
vided by any beneficial intereft' in any other perfon known 
to the owner of the inhejritance at the time of the pur- 
. chafingit, conftitutes that conne^on or relation between 
them which is the ground.of the term’s being confidered 
in equity as attendant upon the inheritance; and that it 
ftands indifferent in this refpetft, whether the legal eftate 
of the*tenn be in the owner, and the inheritance in the 
truftee, or the cafe reverfed j for the connedtion in the 


ownerihip is fubftantially the fame; and confequently the 
lame calls for the attendancy of the term to keep real pro¬ 
perty entire i^ one channel,' fubfift ifi both cafe^ ' 


This brings us 40 our fecond point of inquiry, v/z. 
Whether, fuppofin^ a term to be proper!;^ ci^umftanced 
in other refpedls for attendance on the inheritance, a decla- 
ratioh of fuch a tryft is reiyiifitl to m^ke it attendant ? 
Now, here we may obfervei that if the proteffiohof real 


eftates, or die keeping real property in its right diannel, and 
the prelerving the dominion of it entire,, were not defirable 
ends^*and fuch aS appear intimately connedted'Widi fome ge-. 
neral convenience, the attainment of them would be noo^edt 
of a court of equity, nor would they have operated in that 


court as a motive for tho introduction of forms to attbnd 
yoi!n. i.* T the 
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the inheritance; which lord Hardwhcke, as I obferVed be-, 
fore, afcribcs to them: but if thefe ends were convenient 
and defirable, which, I think, is very unqueftionablc 
ffee the attention paid to them by our court of equity), it 
is but reafonable to prefume|^every owner of real'property 
to have them in his intention and wiih, unlefs he declares 
the contrary i the utility of thefe ends remains the lame, 
whetheK a man exprelTes his intent to attain them or not; 
and therefore, for any thing^ that appears to the contrary, 
the general ground upon which equity confiders terms as 
attendant on the inheritance, fubfifts in one cafe as well as 
the other. Indeed, as tiir as the inten/^ion or alTeiit of the 
owner is requifite to efFe£t or complete fuch attendancy, it 
is but equitable to infer itfromjiis filence; for it would b6 
injurious to impute to any man a ^ant of alTent or incli¬ 
nation to what generally appears to be convenient and de* 
(irable,^ unlefs he exprelles it himfelf. The owner, indeed, 
may prevent the conftru£tive coalition of the term and in¬ 
heritance, if for any particular purpoles he thinks proper 
fo to do, and keep them as diftin£l as they were at the 
time of his acquiring them, by declaring his inte|ition to 
be fo; for fuch declaration precludes all ground for con- 
llru£fion m equity, and puts the matter entirely upon the. 
footing of his own opinion, which certainly he has a right 
to malfitt i and whe^er it is more or lefs cdiivenient in the 
end tiian ^at'which equity would Kave prefumed for him, 
is immatd!rialfor quilibet poteji renunciart juri pro fi in- 
tredu£tot All this reafon^g in fupport of the attendance 
upon terms proceeds on grounds independent of the ow¬ 
ner’s declaration of fuch a trufb, and therefore is applica¬ 
ble in its full force to thofe cafes where no fuch decla.- 
ration exifts: but here is not the fame necelSty br oud 
“ reforting to general principles for our* fatisfadtion on this 
poiat of enquiry, as there vras in the firft,cbecaufe there 
are feveral d<{|cided cafes that put this matter out of quef- 
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tion, ali 4 dIreA authoritiesj that where a term is, in. 

other refped^s, ptoperty circumftanced to be attendant^ 

equity willaconfider it fo, tl^ough no fiich truft is declared} 

and that indifferently, whether the term be in a truftee and 

the inhetttanceJn the owners or the terai in the owner 

and the inheritance in the trUftee. The Cafe of Tiffin v. 

. * • 

Tiffin, I. Vern. xs ,is an inllance of the former kind; and 
that of Doufe v. Duinfallj i. Vern. 104; of thp latter* 

Add to this the ftill later Ckife of Goodright o. Sales^ 

2. Wiir. 329.} which Cafe was decided upon the fame 
principle even in a court of law. 

This brings us to the laft of the three ceniiderations 
above propofed, Whether a general devife of lands by a will 
not executed fo as to pafs the inheritance^ will pafs terms that 
are in coni|ru«2:ion of equity attendant on the inheritance f 

And here I think i! quite unneceflary to enter iqto a diC- 
cuffion of the arguments which prefent themfelyes on thi^ 
point, as I conceive the Cafe Whitchurch v. Whitchurch, 

2. P. Wms.^36. Gib £qi Repi i68i has fufficiently fettled 
it; in which Cafe it was held by the mafter of the rolls, and 
his deqtee was afterwards affirmed upon an ^peal to the 
lords cAmmiffioners; thaf a general devife of lands by will 
not executed fo as to pafs the inheritance, fhould not pafs a 
term which in conftrudlion was attendant thpreon, not- 
withftanding it was urged as a great hardfliip, thatJj&aufe 
all would not pafs nqthing fhould, and that equity fhould 
iijiterpofe to difappoint a will, which ^t law ^oudd have 
carried the term, and that agaiidl; a very near, in favour 
of a^very remote^ relation. Tl^is decifion was grounded 
on general principles; applibaUle to almoft every cafe of a 
devife in general words by a , will net executed; as re¬ 
quired by the ftatute of frauds to pafs lands* * They are 
prettf fully ftated^ in Gilber|*s Reports, to which I Aali 
refer for them* Indeed; if tins were not the doctrine, the 
legal folcmnities required by the ftatute of frauds for de¬ 
viling of real eftates might loon become %ifelefe and'ob- 
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folete i becaufe, by means of fuch tdrm^ fuch lands wotildf 
eflentially and fubftantially pafs under the denomination of 
chattels, and leave nothing but the name of the inheri¬ 
tance to the protection of thefe folemnities. 

The conclufion, therefore, from our enquiries Upon the 
above thrpe points, appears to be, that wherever the bene- 
hcial ownerfhip of the term and that of the inheritance are 
not fevered or divided by any beneficial intereft in a different 
perfbn, there the term is in^conftruCfion of equity attend¬ 
ant on the inheritance, unlefs die owner prevents it by a 
declaration to the contrary; and that terms Co attendant wifi 
not pafs by R general devife of the lands in a will not exe¬ 
cuted Co as to pafs the inheritance to the heir at law. 

No w, to apply this conclufiop to the prefent Cafe, we arfe 
ftrft to confider, whether there was any intervening beneficial 
interest in any other perfon to divide the beneficial owner- 
Ihip of the term in queftion from that of the inheritance ? 
and if not, Whether the owner has exprefied any intention 
that the term fbould 'not be attendant ,on the inheritance ? 

In regard to the firft, I muft take it for granted, that 


there was no intervening intereft in any third perfon to 
divide the ownerfhip of the term from the inheritances 
for I am*toldj that the rent referved by the truftees of lady 
Mddox's will upon,the terms granted by them to fir An¬ 
drew Chadwick, vO'ere afterwards purchafiid by him; fo 
that no b^eficial intereft remained in the reverfion re¬ 
ferved upon thofe*^ term’s out of the, original terms from 
vdiich they were derived^: but as 1 have learnt this only 
from verbal information, and'^iave not feen how or when 
this rent was purchafed, my prefent opinion muft be un- 
derftood to be given fubjeCt to the refult of a more parti¬ 
cular enquiry into this matters but at aU: events I con- 
. ceive, that tha;t part of the decree above ftated which de¬ 
termines ill fevour of the heir at law m to the three houfes 
which were declared to be attendant^ prov(^ that, in the 
opinioil of thC cour^ there j/na no intervening outftand- 
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Jng intereft betwAn tbe owneiihip of; the term and of the 
fnkeritance, then united in fir A. Chadwick, fo^s to prevent 
the term'sabeing attendant; for if there had been, I con¬ 
ceive, the declaration of the truft to attend could not have 
made them fo. Now, therefore, if there fuch an ■ 
union of the ownerfiiip of the term and of the inheritance 
in fir A. Chadwick as is necelTary and proper for the 
attendancy of the former on the latter, it appears fyom the 
above enquiries, that in conflhi^on of equity they were 
attendant, unlefs fir A. Chadvnek declares his intention to 
the contrary; but fo iar from declaring any fuch inten¬ 
tion to<he contrary I think we have ilrong arguments of 
his intention that they ihould be attendant. The convey¬ 
ance of the inheritance, and of die terms in the feveril 
houfes at;,or*fo nearly at, the fame^times refpedtively, 

Ihews that the acquiiition of both was lin view at {he fiune « 
time, and as conilituting one purchafe, and to complete 
one entire title, to be enjoy^ together, and not as diftinfb 
fpecies of property. This conclufion is much firengthened 
by our confidering, that thefe terms were all future intc- 
refts at the time of his purchafing them, and fuch as did 
not give him a prefent pofiefiion as divided from the inhe¬ 
ritance. The having thefe terms granted to different per- 
fons from the inheritance manifefts an Intjeiit to keep them 
on foot for prqtedling that inheritance,, which prptdflion 
implies their attendancy on that inheritance, tnd going in 
the fame channel. And as to the rent and reyerfion re- 
ferved in them by the trufie^, it w^s evidently owing 
to their being rei^rained to thft mod^ of making a title 
by the terms of the powers given them under lady 
• Madox’s win, which requires the relervation of rent^ 

Rtid of a refervation of the infertion qf the ufual cove¬ 
nants. The purchafing tbef^ rents afterwards is an argu<v 
thent of his intent to remove, as far as poffible, every thing 
that could feparate thefe terms, from the reverfion, and, 

^Qnfolidating them into one connoted So far thtee- 
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fore as fir A, Cludwrick’s intereft<wa& requifite to make 
thefe termsf attendant, I think we have very ftrong pre-r 
fumptive evidences of its exiftence: but frpm what 
have before obferved, I fliould not think any pofitive 
aflent on his part requifite to fuch attendancy<; 1 think 
it fuificicnt that ])e did not exprefs any negative to it, 
Upon the whole, therefore, 1 incline to the opinion, that 
all the terms in quefiion ought, in conftru 61 :ion of equity, 
to be deemed attendant ai the inheritance; and as fir 
A. Chadwick has not cxprefsly mentioned or devifed then^ 
in his will, or thereby manifefted any intent to fever them 
from the ipheritance, or pafs them as perfonal property, 
but the only words in his will which can be applied to 
them are generally words exprefling a manifefl: intention 
to carry the whole efiate ^d inheritance, X conceive, the 
yvill not being executed properly *to carry fuch inheri-: 
tance is not fufficient to pafs thefe terms, vrhich ought 
to be confidcred as part of the inheritance; and therefore 
X cannot help inclining to the opinion, that^ a rehearing 
pr appeal oq die part of fir A. Chadwick’s heir might 
pe reafonably Jooked to with expe^tion of fuccefs. 

■ ■ t ‘ . 

"Jantiary 8, 177^/ Q, 
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No. vir. 

CASE m an Estate it* Fee Simple defeasible 
pN leaving no Issue. 

J OHN DOBIN, of Nortjji Pethertoiiy in the ifounty of Juiy*i, 17*6., 
Somerfety yeoman, by his will of this date (inter alia) A teftator de- 
gave and devifed as follows; unto hiTfon p! 

“ Item, I give and devife unto my fon Philip Dobin, ggna^for ever*^" 
his lieirs and aligns for ever, all ^at mefliiage or tene- but in cafe thc 
“ ment wherein I now live. But my will is, that in cafe hapi«n w^die . 

my faid fon Philip Dobin fliall happen to die leaving no leaving no iffut ^ 
“ ijfue B*EHiNO HIM, that then my feid wife fliall receive tbe'faid*teftati^ 
<< and take the rents, ifllpes, and profits thereof, sfnd difpofe %fter making 

“ o‘f the fame at -her will and pleafure, and fliall have, a°rdevif^****” 

“ ufe, and enjoy all my in-door goods as long as (he fliall which never 

“ continue a widow, and no longer j and after her de- vviiied tha? liit 

“ ceafe, or marriage, as aforefaid, then the lands fo de- flioold be 
• ® ^ ' fold I and equally 

“ vifed to Philip as aforefaid, I give and devife the lame, divided between 

“ for want of ijfue by him as aforefaid^ unto my fon 

James Dobin, his heirs and afligns for ever, chargeable, iffue. —Or ini, 

« neverthelefs, with the payment of 50I. a-piecg to my emfnei/conJ- 

fix daughters, and theii* ifiue, within a^twelve-month ^he*h«r P. 

“ after he fliall fo enjoy the fame, ^ But in, cafe my fon 

“ James Dobin Ihall happen to die before my fan Philip, /"minable 

^ ^ ^ * upon hie dying 

“ and the faid Philip Jhall nbt leave any ijfue of bis body without Ifliie 

« begotten^ then my will' is, that my faid lands fliall be 

fold and equally divided between my fix daughters. What iflbe of 

Magdalen Lockier, Mary Mills, Sarah Boone, Eliza- ^relniuw'ft 

*betb, Rebecca, and Ann Dobin, *and their ijjite^'* a ibare of the 

■ The teftator alfo gave* to his faid fon Plyh'p, who ms 

his heir aft law, all the ■ reft and refidue of his eft&te oind 

and appointed Jiim executor of his will. 

•T4 Philip, 
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Philip, on liie 12th of November 0726, proved the 
will in the aKchdeaconiy court of I'Eanton, and polTeiTed 
himfelf offuch part of the teftator’s eftate and,.eiFe£l8 as 
were given to him by the faid will, and paid the fevcral 
legatees their refpei^ve legacies. , 

Joan the teftator*s widow furvived him, but died a 
few years after, 

James the fon alfo furvived, iut died in the lip-»ilme 
of Philips leaving iflUe as incthe pedigree left herewith, 

In Eafter Term 1729,*//was fuffered of the 
premifes deyifed to Philip, wherein (he ^id Philip and 
Jane his wife, were vouchees 
Philip died Ibme time in the year lyko; but a conftder« 
able time previous to his death he mortgaged the laid pre¬ 
miles, and afterwards releafed the equity of redemption 
thereof. ' 

Mary Mills, in her life-time, aUlgned her intereft 
in remainder to James her fon, in preference to Michael 
and Ann his brother and filler, which it is conceived Ihe 
had a right to do. 

Considerable doubts have arifen on this Cafe..a8 to 
the nature of the eftatec which Philip took under the will i 
and alfo as to the ultimate divifion of the property among 
the daughftrs of the teftator and their defeendants- The 
opiniors of gentlemen of the firft eminence (mr. Manf- 
lield and mr., Fearne) have been tak^n, but they differ 
very ellehtially on both points. A mr. Letch*s ppinion 
has alfo been taken; who indeed concurs, fo fzr as his 
opinion goes, with mr, Fcatne, 

You will be pleated to perufe-this Qale with attention, 
and adyife on th? following ^^eref: ^ ♦ 

. . I, Quaere. Whethe® Philjp took ai| in fee limple fuhje£l 
to be defeated on bis dying without ijfue LIVING at His 
ATH ? Whether the feih Philip took ?m eftate tail 
with remainders overi or. Whether fuph rubfe4uent limi¬ 
tations miift nott bp copliderpd a^flocecutory deyifes, fwp-' 

, poling 



DEFEASIBLE ON LEXVING NO ISSUE. 

^ pofing the iirft limitadon in fee ? and, Whether the reco¬ 
very fuiFered by Philip and his wife cfFeftusdIy deTlroyed 
fuch afcerrlimitations, fo as to prevent the teftator*s daugh¬ 
ters, and their iflue, from contefting the title of the mort¬ 
gagee or purchafor ? 

Presuming that James took no intereft in perpetuity *. Quaere, 
under the will, How far are the daughters of the teftator, 
and their ifTue, as ftated in the pedigree, now entitled 
under the faid will, and in what degrees, fhares, and pro¬ 
portions ? and. Whether the wbrd ijfue is to be conftdered 
as a word of limitation; that is, as intended to give fuch 
an int^eft to the daughters in their rerpe6tive fhares as 
(hould he tranfmil^ble to their ijfue in the nature of an 
eilate tail, or as a word of purchafe entitling the ilTue by 
way of remainder after the deceafe of the parents, or to 
fhare with the pareifts therein ? and it* the latter. To what 
ifTue iuextends, whether only to iffue born in the teftator’s 
life-time, or to ilTue living at the time of the limitation 
Caking ef]^^ v/z. the deceafe of Philip, or to all future 
iflue? Alcock V. Ellen, 2. Freem. 1861 Mr. Fen^ 
ton is requeued to point oat particularly in the pedigree 
thole Vho may be entitled to diftributive fhares of the; 
eflate in queftton. 

Ufpn the whole, Would you advife, from any prpba- 
ble chance of^fuccefs, the points to be agitated by two of 
the def^endants frogi daughters alone, the^ others refiiilng 
to cont;ur with them therein? and, 'Vyhetherthe'queftion 
might npt be ^dy determined by bringihg an ejedjn^nt 
in the name of Mary Pobin, \he teflator’s great-grand¬ 
daughter, v/ho appears to be the heir at law of the teftator, 
againft the mortgagee in poil'eflion? or. What other mode 
would you recommend tp be adopted to put the matter in 
ifTue at the leajl e^pe^^e ? 

I RATHER ii^ine to think that the devife to iThilip Optniow. 
tna^ be conftrued an eRafie tail, confideric% the firll: limi- 

tation 
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tation to him his heirs and aifigns as qualcfied and reduced ' 
by the Umitafion over in default of his leavir^ ijjue. Had 
the words been die without iffitey* or “ diry without 
leaving iffue^* or “ leaving no iffucy* inftead of “ leay* 
ing no ijfu'e behind him,** I Ihould not have hefitated to 
-deliver fuch an opinion under the authorities of SouUe v„ . 
Gerrard, Cro. Eliz. 535.—Tuttenham, z. Cro. 22.— 
ites. Vez. 615. Brown v, Jervis, ibid. 290. — Forth v. Chapman, i. Peere 
' Will. 667.—and Walter v. Prew, Com. Rep. 373. And 
the words “ die leaving no ijfue behind” do not appear 
to me to differ fo much in import from the words ** leav-^ 
“ ing no ijfuef as to warrant a different conftru^ion, fo 
as to make that an executory devife by force of the latter of 
that which would have been a remainder after an eftate tail 
under the former, Befides^ the devife feems n9w to reft 
on the faft limitation, that in cafe his fun James fhould 
happen to die in the life-ttime of Pbilipy « and die faid 
«* Philip Jhould not leave any ijfue of his body begotten by 
which 1 incline to be of opinion, that Philip’S(«ftate may 
be confidered as abridged to an eftate tail; and if fo, it 
follows, that by a recovery he could bar that eftate and 
thfe remainders over, and acquire tlie fee fo as to enallle him 
to mortgage or difpofe of the fame, but not without a re¬ 
covery. But if the words “ leave no ijfue behind him’*^ 
(houlh be cojrffidered* as confined to iffiie lining at his de- 
ceafcy then F-apprehend the fi'rft limitation being to him in 
feey the lirriitatiofts .over on that event were executory de- 
vifes which he could not bar, and confequently could not 
■enable himfelf to mortgagd* or fell the lands. 


3, Quaere. 


If Philip had no poww. Then to whom does the 
eftate now'belong, and what method is advifable to be 
purfued, and by whom, for the recovery? As Mary Mills 
tran^ferrediher right to her fon James, Is he entitled to her 
(hare in exclufion of his brother and After IVIichael and 
■Ann? ** 




i 
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SUPPOSIN€r that Philip did not take an eftate tail, Qtih 
then the limitations over were executory devifes, iirft to * 
James i^.fee, but if he died in Philipps lifertime, then that 
the eftate ihould be fold and diyided (that is, the pro^duce 
thereof) among his fix daughters and their-ifTue. Now, 
as James did die in his brother's life-time, the limitation 
to him, I apprehend,'failed, and that for the benefit of the 
fix daughters and their ifTue took place. Under which a 
queftion arifes as to the cojiftrueftion of the word ijfue'y' 
namely, i. Whether this word is to be confidered as a 
word of limitation, that is, as intended tq give fuch an 
inter^ft to the daughters in their refpe6Tive (jhares as ihould 
be tranfmiflible to theJfr ilTue in the nature of ^ eftate tail ? 
or, 2. a^ a word of purchaie iqtitling the ilTiie by way of 
remainder after the dcceafe pf the parents, or to iharc with 
^heir parents therein; and if the latter, tp whatjftue it ex-^ 
tend»? 3. Whether only to ifTue born in dip teftator’s life¬ 
time (as is frequently the conftrqftion in gifts pf perfonaf 
propert}^ of which nature the prefent fepms to be To far 
as refpetfts the intereft of the deyifees, the lands being di- 
redkd to be fold aqd diyided among the ftiid legatees)? 
or, *4. to ifTue liying'at the time of the limitation taking 
effedt, that is, the deceafe of Philip ? or, 5. to all future 
ifTue ? The third and fifth of thefe conftrudions I fhall lay 
out of the safe, for two of his daughters being unmarried 
at the time, he could not by fS ifTue” ipewi “ ifTue living 

at the time of his willand the divifion b|ing directed tq 
be made between the diaughters and their ifTue, of necefEty* 
fuppofes the poffibility of ^ daughters being living at the 
time of the divifion to*Be' made; which if all their ijfue 
i^at might, be was to fhaqe in the diyillon would be impof- 
fible, as the number or exiftence of fuch^ifTue could not 
be afeermineef til} after ^e deceafe of all the daughters. 

Of the other three conftru^ions, the fif ft fpems to me the 
. pioft prdbable; namely, that of the word iJJ'ue bSng ufed 
a word of limitation, giving an intereft in the nature 

9f 
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of an eftate tail; for the limitation being fo ifllie generally, 
with nothing**to confine it to ilTue living at the deceafe of 
the daughters, 1 do not. fee fufficient ground to confider it 
as a word of purchafe intitling the iiTue after the deceafe 
of the daughters; and I think the conllru&ion that the 
i/Tue fhould lhare with the parents is alfo objectionable, 
as fome of the daughters had no ifliic in the teftator’s 
life-lime]^, and he has exprefsly direCted thcdivifion among 
all his fix daughters, withouiPconfining it to fuch ifTue as 
fhould be then living, nor fiibftituting the ifTue |n the room 
of the parents j and has not confined it to ifTue in the firft 
degree, viz. childrtny but ufed the general collective'word 
extending to all ifTue in any degree, under which 
every child of any daughter, and every child of fuch child 
living at the time could claim an equal^ (hare y fo that one 
daughter and her iflUe might eventually fweep away three- 
fourths of the eftate from the reft of the daughters. ^ I ob- 
ferve that the legacies of 50I. given to the daughters in the 
l^ent of the eftate*s going to James and his heirs, is li¬ 
mited in the fame manner. This, I think, is an additional 
argument for the qonflruf^ion I have mentioned; fbr if 
we confider the ifTiie then to take as purchafors with thdr 
pareptS) the fix daughters and their children and grand¬ 
children might, together, have become entitled to good, 
inflead of 300I. and their legacies have exceei^ed twice the 
value of the dilate on which they wero charged, fo as to 
have left James not a fingle farthing from his devife. And 
this conftruClipn is warranted from the Cafe of Allcock v. 
Ellen, 2, Freeman, tJ 86. under tjiis conftru^ion, 

had the intereft of the daughters'Wn in the nature of real 
property, the heir in tail of every daughter who left iffue 
would have been intitled to the mother^ lhare, or ftxth 
part, and the heir it law of tho^teftator to.the fhares df 
two daughters who died without iflue. But the direClion 
that the lands fliould be fold, 1 apprehend, fhould. be con- 
verf^d into perfonal property, ^ the gift to the daugh^ 

tcrJi 
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, ters and their if%e, fo as to intide fuch daughters to their 
refpe^ive (hares of the money arifing from fuch Tale abfo- 
lutely as«if fuch daughter’s (hare had been limited to her 
and her ilTue (taking iffue as a word of limitationwhich 
(as money cannot be entailed, and here is nothing to con¬ 
fine it to idiie living at her deceale), I conceive, would 
have veiled abfolutely in her. If ib, each daughter’s pr~ 
final reprefintatives are now intided to her (hare of the 
Value of the eftate, except as^to Mary Mills’s lharei which, 
under the above con(lru£lion, 1 conceive (he with her 
hufband, or after his deccafe (he alone, had power to * 
afiign>to her fon James in excludon of his brother and 
filler i and I apprehend, as the lands themfelves are not 
deviled, but oidy dirafted to be fold, the remedy of the 
claimant under the daughters (fuppofmg them intided) 
mull be in equity zhViH againft the vendee,of Philip,, 
making the heir at law of the tellator, viz. James Dobin, 
the grandfon of the tellator, the perfonal reprefentatives 
and the ifliie of all the daughters, parties, praying to have 
the lands fold, and. the monies paid to the claimants ac.. 
cording to their refpeiftive rights. After all, I am aware 
this Cafe is fo open to diilerent Opinions, that 1 think it 
cannot be fatisfa^orily decided but by the decilion of a 
court of equity. 

May 15, *1783. C. 


X AM of opinion, dlat Phfiip took an eftate in fee liable OriHioir* 
to be defeated in the ev^itt’of his %ing without leaving ' 
ilTue living pt his death) and in that event the premiies 
were giyen to the wife 'during her widowhtfod; and'after 
the expiration qf that eftatjjs to James in fee, if livin;| at 
the death of Philip, but,Uiable to be d^eate^ in the event 
of James’S dying t>eft>re Philip; and on that event t£e pre- 
tnUes were tp be fQld,,and the money Equally to be di¬ 
vided 
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vide^ among the daughters and their* iili£s. The confe- 
quence of thi^ isj that Philip having died without leaving 
iffue at his deaths no fale or mortgage by him can be of. 
any effect. James and his ifliie and heirs have n6 interefi 
in the eftate, beCaufe the devife to him was defeated by 
his dying during the life of Philip. The whole therefore; 
belongs to the daughters and their iffue; and though it 
not eafy tq fay with certainty what was meant by the word 
iffue in the wilh or is now tb be underftood by ity I ani 
Inclined to think, that the money which will be produced 
by the fale of the premifes, is to be divided equally amongft 
the fix daughters and the children of ^ch daughter per 
capite^ every child of a daughter having an equal (hare 
with a daughter j and as fome of, the daughters are deadj 
and one child, i. e. John the fbn of Magdalen,'- iS dead, the 
_ perfonal reprefentative of every daughter that is dead, and 
the perfonal reprefentative of John, are intitled io the 
(hare which fuch daughters and John would have been in- 
titled to. The grand-children and great-grand-childreri 
are not, I think, intitled to any thing. The method to 
be purfued to obtain a fale and divifion of the money isy 
I think, by a bill-in equity by all the parties intitled to 
fliare againft the heir at law, and any purchafor or- mort¬ 
gagee claiming under Philip; 

Temple^ Detimber 13, 178^. L 


I HAVE attentively coiifidered this Cafej and thinks 
th^t no certain opinion can be (drpied upon it, there being 
no decifion. exaiEby in point wkh^the principal question* in 
it, v/s!. What ellate Philip Dbbin took in the premifes'? 
1 am, however, upon the whole inclined (o be of qpinion^ 
that the devi^ to Philip was atee^fimple^ with executory 
devifel over on the event of his dying 'without iflue livis 
ing at thft^ time*^ of bis death* The confe&u^ice in this 

cafe 
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cafe would be, tkat the fubfecfUeht devifes would hot be 
affeiled by the recovery by Philip and his wife; The two 
Cafes in the books that feem moft nearly to refemble the 
prefent are thofe‘of Pells Vi Brown^ Cro. Jac; 590. . and 
B'orth V, Chapman, i. P. W* 663. The latter Cafe 
was, in elFe< 9 :, a dcvife of both freehold ahd leafehold to 
/f, and if he dies without leaving ilTue, remainder to B. 
It was held in that Cafe, that the devife Ihould ^have two 
different conftruflions according to the different natures of 
the property devifed. In refpet^ to the freehold, it fhould, 
for the benefit of the ilTue, be conftrued a dying without 
leaving ifiue generally, that they might take it on the 
death of their father; but in refpedi to the leafehold, as 
the iflfue could not polfibly take it under that devife, as 
being incapable of being intniled, the words were re^ 
ffrained to a failure of ilTue at the death of the firft taker, 
in order to give effeft to the devife over. This determi¬ 
nation, fo far as it goes, makes againft the Opinion I have 
fct out wkh giving} but I do not think it will govern the 
prefent Cafe, there being feveral material clrcuraftances 
in which they differ, and which may probably induce a 
court to give the words “ without having that mean¬ 
ing which lord Hardwicke has on feveral occafions (all 
it is true relating to perfonal property) declared to be their 
moft naturi^ meaning, viz. leaviirg ilTue at the lime of 
the death; for the*devife in this cafe ^v0s in the firft 
place a fee to Philjp, which would enable hil^ to give the 
eftate, or permit it to defcend to his ifiue, if he left any 
at his death. Byt in the^Caw of Fprth and Chapman the 
devifee took only an eftate for life, unlefs the words dying 
wiftiout ifiue** were conftrucd to enlarge the intent, and 
gl^e an eftate tail; lb that widi this conftrudtion the ifilie 
coidd never hairb been benefited by the devife. I dojiot 

lay much ftrefs in this cafe on the words behind him after 
• ♦ 
the Mforis leaving m ijfue^ a!s they may be conftrued tb ex¬ 
tend to an indefinite of ifiue as well as the other 

words 



tASfe 017 AN ESTATE IN .PEE SlMPtfi 


W6rds ** leaving no iflue^” though I <hlnk they rathe*' 
fti^ngthen the former words, as their natural meaning is 
alfb relative to the time of the deceafe. But iiti the pre« 
fent liberal difpoiitiQn of courts of juflice, the heft reafon 
for expecting the devifes over to be conftrued executory 
devifes, is, I think, that it befl; ferves the intention of the 
teftator; for if the devife to Philip is held to be an eftate 
tail, Philjp might (and he in fad did) gain the abfblute do¬ 
minion over the ellate, and*^by that means had it in his 
power to defeat, not only the devifes over but the interefts 
of his children. But on the other conftrudion, the de¬ 
vifes over being executory would not be at allrin his 
power, and would therefore at all events be fafej and 
though the intereils of his children would be in his power, 
yet as he could make no difpofition of the eftatejn his life 
but what, would ceafe if he left no iifue living at (he time 
of his deceafe, his power of difpofing would be, 'in fad, 
more fettered and difficult, and confequendy the tempta¬ 
tion to defeat his children lefs than if he was tenant in tail, 
when by fuffering a recovery he would have a full and ab- 
folute power of difpofition. And as 1 diink the inclina- 
tion of the court would lead to this conftrudion, fb I think 
the Cafe of Pells v* Brown would juftify it. That was 
a devife by a teftator to his fecond fon and his heirs for 
ever, ^and if he died without iiTue living, William his 
brother, theip tQ William in fee i and this was adjudged 
to be a go^d executory devife to William. So in the 
prefent Cafe, the devife being to Philip and his heirs for 
ever; and if he dies leaving no ifTue behind him, then to 
the teftator*s wife during h^r widowhood, the devife to 
her muft take effect, if at all, m Philip*t 4 ying without 
ijfuey jht being then a widow 5 which feems to bring it 
very near both die words %nd the region of PeUs 
Brown. «. 

1 CANNOT help conlidering thet words oh/ the fitd 
PhiUp Jhall mtUeavt any ijfut of his body begotten^ in. the 
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claufe introducing t}\e direction to fell, as a repetition, 
*but not lb fully exprelled, of the Hrll contingency of 
P’hilip’s d^ing leaving no ilTue behind him, and (;onfe- 
quently as bearing, the fame conftru<£l;ion; it feeming na¬ 
tural, when the meaning is once fully exprefled, not tq 
be fo attentive to accuracy in repeating it. Befides, as 
the devife to fell is fubfequent to the devife to the widowj 
and to take place after her death, as well as that of 
James, if the devife to her |vas an executory (fevife, it 
feems to me that the devife to fell muft alfo be con- 
ndered as executory to make the will coniillent. It 
appears^to me that all the diHerent deyifes wpre intended 
to take effect in fubcelHon; and if the devife to the wir 
dow would have been an executory one if the eyent had 
happened on .which fhe Vas to take, Philip could not 
have an eftatc tail aft the death of the teftator when fhe 
was livv^g j and I do nof fee how her death afterwards 
could pol&bly change his intereft into an eftate tail. 

I DO no^fee any objeflion to the queftions in this Cafe, • 
fo for as they refpeft the perfons claiming under Philip, 
being fried in ap ejedbnent to be brought by the heir at 
law of John Dobin thd tejftator; for if the eftate ought 
now to be fold for the benefit of the perfons claiming under 
the teftator’s daughters, the legal eftate muft, I conceive, 
be ih fuch hejr^at law. But this will not decide the quef- 
tion between the daughters themfelves apd jhfir feprefenr 

tatives. , • * 

^ • • 

As to that queftion, 1 think it muft bef*confidered as a 

bequeft of perfonal property tJ'them, but the manner in 
which it is to be divided bbfween the daughters and their 
iftue is, I thinly very doubtful. According to mr. Fearne’s 
conftruftion, fuch daughters became abfcdutely intitled tq 
the whole interef^ in one flxtji part of the money to arife 
by the fale, by which the iflue would not take siny intereft 
whatever un^er the will. The Cafe from Freeman cer- 
VoL. ir. V tainly 


2^7 
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tainly proves y^hat it was cited for, v/z.^that a bequeft to 
children anc^their ifTiie may operate as dr in the nature of' 
VPords of Um|tation, /. e. give them the abfolute interell in 
the thing bequeathed. But there feems to me a difference 
between that Cafe and this, which I fliould think is ma> 
teris^I, viz. in that there was no intermediate bequeft, but 
the divifion was to be made at the teftator’s deceafe; but 
here the divifion y/as not to take effeCt till the happening 
of a futere event i snd tine conftru£lion of the will muff, 
according to all the cafe^aqd the reafon of the thing, be 
made as relating to that time. Now it appears to me, that 
the word ijfue in this Cafe was ufed by the teffatpr for the 
purpofe of fubff ituting the children in the place of t*heii*par 
rents, if they died before the divifion i and as the word tffue 
is, in cafes of perfonal property,•cither a word of purchafe or 
of limitation, as the intention • of thr tettatbr f&qpires, it 
feems tfo me that it will beft effedluate that intept in this 
•Cafe to give it the former conftru<ffion j and I am not 
aware of any decifion that will tie up the courts on this 
occafion from giving it any meaning whicH* they may 
judge the moft'proper for this purpofe j and I fliould think 
that would be to.m^e the children (land in the of 
their parents, and confe^ucntly to take per Jlirpes. I am 
therefore of opinion,' that the iflue of each of the daugh¬ 
ters are intifled to the (hares of their parents, aqd confe- 
qucntly that the aiiignment. by Mary Mifls did not paf$ 
any intereft^toher fbn James. 


Temple-t 20th Jan. I785, 



I ATS/L jrather inclined to think qpon this Cafe, that 
Philip did take an effate in fee Jimple^ becaufe if the dev^ 
'p him were conftrued to- beVin effate tadl, the word ajjt^nt 
pluff be altogether xeje£led in the lii^^flop for repii^* 

' 1 
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tancy} and ther^n tjiis Cafe differs from many of thofe 
'wherein a general lifnitation to the heirs has been re- 
ffrained to mean an eftate tail when followed by the con* 
dition of the devife^s dying without ifTue and a^devife over. 
But though I am of opinion that Philip did take an eftate 
in fee, yet 1 am inclined to think, upon the mod mature 
confideration, that the limitation over of the fale of the 
eflate, ^c. is not good as an executory devife, for that 
the expreifipns of Philip’s hf^ppening to. leave ho iflue. 
behind him mull: be underflpod of a general failure of iflue 
in this Cafe, and not conhned tp a failure at the time of 
his deceafe. It is true, that thefe words have^bcen inter¬ 
preted |o to mean ift certain Cafes; but they are leafeholds . 
or chattels, as in Forth and Chapman, i. P. W. 663.} and 
there it is exprefsly Hated, that in a devife of freehold,, even 
in the fam*e will, they fhould receive a* different conftruc* 
tion as applied to the one and to the other fpecies;*and ac¬ 
cordingly in the Cafe of Walter v. Drew, in Coni. 373. 
words very nearly fimilar to the prefent were determined 
not to be reilrained to a dying without ifTue at the time of 
the devifee’s death. Indeed, in fome cafes, when the ex«t 
ecutory Utnitations oyer have been fugh as from their nature, 
or from certain exprefliops to be colIeAed from the will, 
ihewed an. intention in the teftator to mean a dying with¬ 
out ifTue at the time of the deceafe of the devifee, or the 
like, the court* has laid hold of thofe expreffions fo 'as to 
confine it in order to effednate the devife s butJn this wil| 

I cannot fee any cirCimftances of that kind| and die diftri- 
hution of the purchafe-mpney |d the daughters and their ' 
ifTue has manifeftly a contrary tendency. Thefe are there¬ 
fore my fentiments; at the ikme time 1 confefs there may 
be a doubt railed of no fmall'magnitude; and that is, that 
if reafon of the werd ajftgns it becomes necefikry to 
cctnftrue the fir^ devife to be a fee fimple, ail ^e i;eaibi^ 
in^ upon whidi the diftindion between the appUcatidn of 

51 . thf 
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CASE ON AN ESTATE IN FEE SIMPLE, 

the words having m ijfue^ &c. to freehold and to perfonalty 
is founded, cwould apply to conftrue this as in the cafe of 
a'chattel to mean a failure of iflue at the deceaff of Philip^ 
that is, bcca^fe the prior eflatq cannot be an eftate tail, nor 
the pofterior'one a contingent remainder j yet this does 
not appear to Jne conclufive enough to pronounce this 
good as ah executory devife. 

, If the parties are, however, difpofed to try the quef- 
tion at few, I think it might be done by an ejectment, 
making the heir at law of ^ftator plaintiff (for he is in 
equity a truftee for the &le, admitting the difpofition to be 
good): hov^ever, if there be any doubt of proving the 
pedigree, there might be another t^emife in the name 
of Ann, the daughter of James, great-grandfather of 
^(lator i and if a fine hath .been levied, it is neceffary that 
an a£lual entry fhbuld be made ainfj proved in order to 
avoid the fine. , , * ^ 

Some queflion mjght arife (admitting the devife'over 
to be good), Whether the premifes ought to be confidercd 
as perfbnal eftate under the authority of Doughty v. Bull, 
2, P. W. 320'. and therefore diftributable among the per- 
fonal reprefentatives or next of kin of the fix dau^ters ? 
and therefore the fix children of William Lochier are, I 
conceive, intitlcd to the fhare of their father, or more 
properly their grandmother Magdalen, that is, her fixth 
kmong then^; fo in like manher among the defcendants of 
Mary Mill^, Elizabeth Porter, and Ann Iiwitt; but as 
to the ftiares'ofiRebecca and Sarah, 1 ‘conceive the grand¬ 
children of Magdalen LocSiiet are alfo intitlsd to the la¬ 
ther’s fhare, together with theit other nephews and nieces, 
including die phildren of Hugh and James refpedivciy: 
fcut I conceive there is no foundation in this Cafe for di- 
ftinguifhihg between the iflue of the daughters born ifi the 
liw-time of the teftator, or lining at the Ideceafe of Philip, 
or m.t } for if it be confidered as perfonal eftate, the li- 

mitatioq 
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.ihitation to the iflue *as fuch is void. But this is only 
h fecondary queftion, being of opinion as 1 am againft 
the legality of the devife over upon the former ground; * 

Oiften^ Maj 23, 1786; L. 

* On a Cafe fent out of Chancery for the Opinion of the Judges of the 
Court of icing's Bench* it was held* that Philip Dobik {pok in fee 
limple defeafible oil the event of his leaving no KTue living at the time of 
his death; • 
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C. having con* 
CraAed to grant 
a perpetual an¬ 
nuity after the 
death, of his fa¬ 
ther, charged 
upon the whole 
family eftate, 
and fecured hy 
'cxtenlive poar* 
%rs, for an in-«^ 
adequate con* 
fidera'ilon— 
0 rtMON,That 
tite fame wa« 
*^lnipropCi^ and 
thatC. inequity 
would be only 
,debtor for the* 
aneneyadvanced 
•4Ad interelh 


CASE on. the Grant ^a perpetual post obit Ato* 
KoiTYi with the Opinion of Eminent Lawyer. 

p 

T he honourable mr. C. having agreed with F. elq. 

for the confideration of 4)300l. to grant him a per^' 
petual annuity or rent*charge of 3C0I. iflTuing out of a fuf* 
ficient part of the eftate, lands, and tenements which mr. C* 
is now in pufleiHon of, or fhall be entitled to, at the death 
of his &ther the lord vifcount C» in cafe mr. C. fhould 
furvive his &ther, the firft half-yearly payment to become 
due at die Lady-Day, or Mich^lmas, which fhould next 
happen after the death of lord C. but if mr. C, ihould firft 
die, then the grant of the armuity to be void j mr. fV. 
has agreed with mr. B, one of his partners, to advance 
1,900!. part of the faid fum of 4,300!. on the terms in the 
deed of the grant of the &id annuity mentioned and recited, 
and the fum of 4,300!. has been a 61 ually advanced to mr. CX 
upon his engagement to fecure the laid perpetual annuity 
of 30pl. as before mentioned. 

The deeds being engrofled, and mr. C* required and 
expelled to ^execute them laft Friday morning, he is de«- 
firous of haVing^mrl —*s opinion^ Whether the eove-^ 

Jnants are proper and reafon^U ? and. Whether he will not 
be tied up and put ^to more .iaconvenhence through the 
deeds than Teems necefTary for the grantee’s (ecurity ? aiid^ 
particularlyp Whether the power of entry fhould be witb^ 
out impeachment tf wajie f and. Whether in the covenant 
foe-further afTurance it is prdper and ne6eflary for him to 
coveeant to levy and fuffer the fines and recoveries par»s 
ticularly'mentioned therein at his own expence, he never 
Ipiving m^e any particular agi^ment fo to do?, aitd, 

/ Whether 



tABE ON THE GAANT OF A i*6ST OBIT ANNUiTV. 

.Whether it is ilot vnreafonable ahd tinnecei&ry, and 
may not hereafter be very prejudicial to mr. *C, to charg<( 
the tt/hole vjiaie with the payment of the faid annuity ? 

NotE) There iB a defea&nce from mn W, to mt. C. 
intended to bear date the day after the dat^F the inden> 
ture tripartite now laid before you, wHereby, after re¬ 
citing as in that indenture is re<^itedj and alfo after reciting 
the ihdenture itielf, it is witneiTed and declared, that the 
laid annuity was granted on1)*on condition of the faid mr. 

futviving lord C. and not otherwiie; and that the firft 
half-yearly payment Ihould not be papble but-as before 
(fated, •^c. &c. &c* 

THIS tmnfa£fion is much marked with the ruin of mt. 

. % f 

C. and the oppreffion of the gentlemen he deals with. 

The general ten^ency^of it is to anticipate his,expe£la- 
tions aS heir of a confiderable &mily i and, for the purpofes 
of diiUpation, to encumber and mutilate his paternal fuc- 
ceMon and fortune: I fay for the purpofes of dijjipation^ 
becauie i,40ol. out of 4,300!. is merely of that kind^ an4 
the other 1,960!. is to fubifitute in the place of fuch an¬ 
other contract, and is made to charge his paternal inheri¬ 
tance for ever^ inffead of the prefent charge, which is for 
lives. ' 

This pra^ice is contrary to the hrft prinOiple of the 
policy of all governments^ by circliladng quick ruin 
amongft the eminent families, and mf kes above biie great 
head of objedHon. to-the validity of the cohtra^ before me. 

This pra^lce is not onl)Vexceptionable in a genera! 
confideration, as opening the door lo rank oppreflion on. 
one hand, and'firequent ruin of confidetable families on th^ 
bther (which laft article has a certain and iminediate ten¬ 
dency to corrupt the principles of any conifitution where 
it happens), but it is broamy marked with thpie two1]ua- 
iities in dfe Cafe now before ihe: * 

^Tiest, An annuity in fee is granted for fomewhat lefs 

I than 



CASE qw TtJE GltA^T OF A foST OBIT AN^^tJITV'i 

than two-thirds of its real value, fcdlovt^ng the accounts 
even of thop: who tran£i£t for the purchafer. 

Secondly, An annuity of'300I. is made a fharge on 
the whole C. eftate, which I- fuppofe Js equal to twenty 
fuch annuitiK;. and looks more like a large and^ general 
tret than a parncular charge. 

Thirdly, I’he eftate is recited to be under very 
ftri£t and fpecial family fettlements; and there are cove¬ 
nants, fdr the fake of this /ingle annuity, to deftroy all 
thofe fettlements, and convey all thofe cftates to tlie an¬ 
nuitant himfelf at a moft enormous expence, which is like- 
wife to be put in the fcale againft mr. C, 

Fourthly, The conveyance of thfs great eftate to the 
annuitant himfelf upon an everlafting truft for his own 
benefit, with a licenfe to enter unimpeachably of wafte, to 
be done by means of fines and recovevies, makes the man- 
‘ net of this tranfadlion fo monftroufly difproportioned to 
the end, that it is fit for nothing but to be afhamed of. 

In my opinion, therefore, the contradl is foul, frau¬ 
dulent, and void j and the bond already given by mr. C. 
is liable to be fet afide in equity, as to all but the principal 
fum advanced and intereft upon that. *■ 

And, according to my thoughts, this line of juftice 
may well obtain, without any kind of impeachment to the 
gener^ rig^t of Englifh fubje^b to difpofe of their pro¬ 
perty as they pleafe. 

On the qonttary, it proceeds upon' the felf-fame prin¬ 
ciple with that right.^ If it be an advantage to the owner 
of property to make it eafjliy transferrable, it is a further 
improvement upon ^at adyau^ge to guard the adl of 
transferring from fraud and oppreffion. And this is one of 
thofe exceptions to a general rule, which ptove the ruTe, 
by further eftablifibring and illuftrating the principle^ on 
whi^ fuch rule is built. ^ 

opinfbn being, that, in equity^ mr. C is only a 
debtor for the mojney really advanced and intereft upon that, 

IwiU 



CAS£ Oft THE GRANT OF A FOST OBIT ANNUITY. 

^ I will not emplo3»liiyfclf in fuggefting any other form of 
contrail by which he may feem to bind himfeif to more. 

^uly 2^) 1764. ^ M. 

« 

N. B. In Gwynne and Heaton, Trin; 1778. i. Bro. 
Ch. Rep. I. (almoft «xa£ltly this Cafe) lord Thurlow, 
Chancellor, decreed the grant of the rertt-charge only to 
(land as a fecurity for the mtfney really paid} the grantoo 
to pay cofls as on redeeming a mortgage. 
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iis OPTION : ory an Enquiry into the Croui^dS 0/ 

the Cr.AiM made by the Archbishop on all conse-' 

c 

CRATED or TRANSLAtiiED BiSHOPS, of the DISPOSAL 
of any Preferment belonging to theif refpeStive Sees 
that heJhall nmke Choice of*. 


word Option^ as applied to this Ca^e^ is a tehrt 
unknown to our law, either civiLor ecclefiaiHcal-j nor 
is the te^m fo applied to be fouisd in the archbifiiop’s Re- 
^iilers either old or newi But it has prevailed in com-' 
mon language from the timie the archbilhops have takcif 
upon them to choofe out of all the preferments belonging 
to the fee of a new bilhopj what particular benefice they 
would have, for the firft avoidance, as a fee due to them 
4 if antient right. * 

As no archhilhop in the Chriftian church ever claimed 
this right^ excepting the archbllhop of Canterbury, and, 
in imitation of him, the archbifhop of York^ it is very pro¬ 
bable that this claim arofe from fome right pretended to by 
the archbi&op .of Canterbury in virtue of .the legatinc 


* This Trset was written by Dr. Sherlock^ bilhc^ of London, in op> 
pofitlon to the right claimed by the archbifhop of Canterbury, of nominating 
the next turn to any preferment he chofe on the bifhop’s removal to the 
fee of London^ ' Dr. Herring, the archbllhop, on tfiat occafion had*de¬ 
manded tlie living of St. George's, Hanover* fipiare, which was reliAedt 
by bilhop Sherlock, who, however, aRervVards compremifed the difitlFence 
'’P Kving of St. Aim's, §oho. On thii difpute Dr. Sherlock 
printed fifty cdpies of this TraA,' of which he diilributed forty anoongfl* 
the judges, civilians, &c. i, and being now to be met with in very fevr 
bands, is here prefcfved for the purpofe more'eiKenAve kiformation.- 





tHfe OftlOtf. 


•|iower frbn) Rome ar^xed to that fee. That many fucb 
irights had this foundation, and no other, may be feen from 
the text 6f the Canon law Itfelf; where, fpeaking to the 
hifliops of England of the archbilhop o^^anterbury’s 
power, *the words of the Canon are, “ S(^ licet idem ar- 
“ chiepifcopus fnetropoliticb jure audire non debeaf caufas de 
epifeopatihus ve/lris nift per appellationem deferantur ad 
^ eum^ Legationis tamcn obteniu univerfas qua^ per ap^ 
« pellationem ml querimoniafd pei^eniunt ad fudm dudiert^ 
“ tiarn^ audire poteji & debety ficut qui in provineid fuA 
vices noftraS gerere comprobatur** So that this, and 
fomc cither like powers, belonged not to the fSs of Canter¬ 
bury but to the archbifliopS, merely as the pope's dele¬ 
gates. ^ 

But, That the ajchbllhop‘had byjantient uiage a cuf- 
tom, whatever the original of it was, to claim a pneferment 
from the new bifltop for a clerk of his own, (hall be ad- 
' mitted. 

The qbeftion then is, What this antlent right was? 
And this can only be learned by the practice; and what 
that ^as, appears in the^Rcgifters of Canterbury. 

In the Regifter of archbiihop Wlnchelfey, who came to 
the fee in 1294, are the following entries:—** Item eodem 
anno (1308) contulit gratiam Domini ff'dlteri Regimldi 
Epifeopi fVigorn. quamtenetur facere RATIONE Conse- 
« CRATlONis sujtfy Domino G. de Braton*f* 

The like ^»*<7</<2,from the bilhop of Exetes (who was 
confecrated 12th Odober 130^, upon account of hiscon- 
fecration, is entesed in the fame wbi^s. The bifhop was 
Walter de Stapleton. It is evident from thefe entries, 
^at what is now called an Option was then^ called the' 
gratidy or free gift of the new bifliop to the archbilhop or 
his clerk, rationeKon/ecratienfsfuay as a kind of prefei^jto 

* B. G.*di Bautom was the'clerk named by the archbiiho^ to be 
ynbrred by the bhhop ot WorcclUr. 
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, t 

the archblfliop on account of his troubli- in the confecra- 
tion. Now'^what was given and accepted ex gratia^ was 
not demandable ex debito, • But thofe free gifts came at 
laft to be Coi^fldered as the archbifhop’S right,' in.the fame 
manner that I\oal provifions were introduced i which be¬ 
gan under the notion of favours granted to the Pope.-^ 
** Non entm imperiojis ijlil diplomaiis terrehant Jiatim epifco- 
poSy et ad fihi parendum cogebanty fed ui leviter primum 
“ tentarent eorum patientiam, Uteris monere eos ac rogare 
“ foUbanty fed cum preces & monita gravate ab epifcopis re^ 
ciperentury acplerumque fa contemnereniy mox in pracepta 
« converfa funi.** Duarenus de Beneficiis, L. 5. C. 8.— 
Thefe fort of prayers are properly enough ftiled by the 
lawyers preces armatai 

What is to be underftood by in the JR.egifter,' 

may be beft explained from the archbifhop’s Regifters 
themfelves. Among the titles for orders, we frequently 
find chaplains of noblemen ordained with no other title 
than the promife of the nobleman to provide for them; 
and in this cafe the entry is, that fuch a one was ordained 
ad gratiam demini fui, ^'he archbifhop’s own chsqilains 
are fometimes ordained' gratiam deminiy without other 
title, in all which'cafes the reliance is upon the free fa¬ 
vour of thp patron. , 

T^re is another inftance of what is now called an 
Option in thp fame Regift?r'(Winchelfey’s), as appears 
by a letter of the archbifhop to the bi^op of Elyy in which 
he ftates his'Vigbt'of nominating his eferk to him, ratione 
CONSECRATIONIS fua. 'Rhc archbifliop accordingly no¬ 
minates the then dean of the aPehes-to fie promoted to a 
benefice fuitable to his merit, quam cite fe facultas obtulerifi 
and till then^'to be allowed a penfion, honori vejiro per-i 
fona ipfius congrua. '' 

B'Ik.e infiances appear in thil Regifters of other diocefes.' 
The ‘following are taken from an old Regifier of thtf 
bi/hop of Bath and Wells:- 

E:^ 
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THE OPTION. 

^^^j/?rff*JoHANNIS DE DROKENESFORD I*', 

* 

MEMORJND. quod fub doth London 6 Jdus Novem- 
bris anno AfCCC decimo dotninus epifco^s conctjfit do- 

tnlno^mo de E/ienclcrico domini Cantuarienjj^ archiepifcopi^ 
o^nte^latione ejufdem patris, 'quinque marcas annua penfmh 
in fejiis Pafch. fcf SanSii Michaelts annis Jingulis de camera 
epifcopi percipiendasj donee Jibi per dominum epifeopum pro- 
vi/um fuerit de beneficio comp^tenti. 

Ex Regijiro Rodolphi de Salppia. 

• * 

SYMON permijjiont divina Cantuarienjis archiepifeopus^ Memka^, 
^otius Anglia primas, venerabili fratri nojiro Radolphoy Dei 
gratia BatJoonjenft & Wellenfi epdfeopoy faluUmy ^ fraternam 
in domino caritatem. * Cum, de cenfuetudine laudabiU noftro- 
rum prpdecejforumy ^empofe haSenus fit obtentumy ac etiam 
a tempore, & per tempus cujus contrarii memoria non exijUty 
laudabiliter^ ujitatum, quod quifcumque in epifeopum cujuf- 
cumque caihedralis ecclejia, mjira Cantuarienjis ecelefta 
elediu^ qui per archiepifeopum Cantuarienfem in di£ia eeclejia 
epifeoPus fuerit conseciJatus, perfona idonea, quam idem 
archiepifc'jpus in bac parte duxerit nominandam, in fua eathe- 
drali ecclefia, Ji inibi canonicatus & prebenda exijiant, de 
canonicatu & prabenda, alioquin de alto beneficio com^etenti 
previdere ac etiam eidem nomthato, quoufque ftU, Jic ut pra- 
mittitur provifum fuerit, unam penfionerq conjiitttere ieneatur, 
fifos vero jura cfnfueiudines mfira eccltjia Cantuarienjis 
^fervare, quatenus nobis ejl p^/ffibile, cupientes, ac promo- 
tionem dileSii clerici mjiri (kdgifiri Laurentis de Faljiolffuis 
exigentibus meritis corditer ajfedfantes, ipfum, juxta confue- 
fudinem pralibatUm, vobis, quern- nuper in Bathon JFellen 
occlejiarum epifeopum CONSECRAViMUS, ad canonicatum lA 

* He was cgnfecrated Augoft j 309’. 

Robeht ^iNCREtssVf who came to tjic fee 1^47 and died 1313. 

prehendam. 
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fnhendam in dtSla vejira tcclefia^ neejson^ad hujujinodi pen-^ 
Jionem^ quou^ue de canomeatu prebenda in prafata icdtfut* 
fihi per vos futrit provifum, ftc ut pramittitur, of^tinendaniy 
duximus, nonhlnandum^ vefqtte ad' nminqtionem nojiram hu- 
pufmodi preedb^m magijirum Laurentem^ in cano^ieum & 
fratrcm di£ia ^Irte ecclejits redpietis, quo circa fraternita- 
itm Vfjirtm riquirimus (d rogamus, quatenus eidem magifiro 
, Lauremi prcbcndafn in eciljia vcJlra pradiHoy cum prius id 
(otumode*fHripoterit, conferr^i^ aj/ignare euretis, ac quouf, 
que ftbi, Jic ui pramittitur, provifum fuerit, eidem talem 
fenfio'.cm ccnfiitucre, qua dantem deceat^ recipientemque 
vebis reddere^debeat fortius ohligatum, liter as vejiras pa'entes 
figillo veflro fignatas fihi fuper hoc fieri*facitnies, et quid in 
pramijfis duxeritis fadendum, nobis per magijirum Thomam de 
Stowe clerhum nojlrum quern hac"oi.caJione vobif duximus defi 
tinandum curetis rejirihere fine m'-ra. *Oat. apud Maghefeld 
V, Lius ^cptemb, anno dimini MXICC vicefimo nom et confe- 
crationis ncjira Jccundo. 

MrU* Saio ha Hadqlpbus ptrmijfione divina Bathonienfis t^JVellenJu 

g^ :J^aVoep. diUSUfibi in Chrijdo magifiro Laurenti Faljiolf, fa- 

lutem, gratiam et benedibiionem, Predbus reverendi ^atrit 
nojlri, acdomini, demmi SymonisJ Dei gratia Cantuaiienfis 
arehUpifiopi, Utius Anglia primetis, pro te fumus favorahi- 
liter incHnati, attesidente/que quod noftris ecclefiis praeFais 
. fruaeccfus ejfe poteris in futwum, mlentefque^ te ob hoc mu- 
HUS rejpicere^granoie, quinqu'e marcas fterlingorum annuea 
pcnfionis de^camereknoftra, fitngulU annis ad feftum San^i 
Andrea Ssf natitisatis Bead Johannis Beptifia, aquis pa-, 
iionibus perdpiendas, quouffue de benefido ectkfiafdco tompe- 
tenti dbi fuerit provtjum, tihi \:dhferimus pro prafenti. In 
cujus rei teftimonium figillum nefirum prafentibus eft apufi^. 
turn, DaU apud Dogmersfeld Sexi. Kalend. OHobris anno 
Domini, et anfecradonis noftra primo, , * 
iV F ROiv} thefe inftances it may be obfcrved, in the firft 
place*; that the archbiftiop’s claim was founded’ upon C09- 
ffcradon only. 

That ' 
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2. That the ^chbifliop had no choice, or Option^ but 
'only the naniing to the new bifliop the peribip to be pre¬ 
ferred. ^ 

3. The new biOiop was to be judge of the competency 

of the benefice ajnd of the penfion. This wa^ firll piainr 
ly the ftate of the cafe. ^ 

In the Regifter of ^chbifhop Reynolds, immediate fuc- 
ceflbr of Winchelfey, a monition is entered to the bifhop 
of St. Afaph to admit the clejk whom the archbilhop had 
named. In this monition the archbifhop aflerts his right 
of naming and recommending a clerk, cuUibet ele£io * poji 
confirmationemj to be promoted to a canonry^and prebend 
of his cliurch, ft ectlejia fuerit prebendalh j alioqui^ to fome 
Other benefice. Which perfon the faid * fUSlus confirma^ 
tus is to receive and admit, and to promote quam cito fe 
facultas obtuUrit } and in the mean time to al}ow him a 
competent penfion. • 

But (as the monition goes on) though the faid bifhop 
had at his consecration made his profeffion, and taken 
an oath to maintain the rights of the fee of Canterbury^ 
yet that profeffionis fua ^ juramenti non memory he had re- 
fufed fo receive the archbifhop-s clefk, 

T;»e official of London (to whom this monition is di¬ 
rected) is therefore to require the bifhop to receive and 
admit the archbifbop’s clerit within eight days, othqrwife 

I 

the bifhop to Hb fufpended ab ingrejfu ecclejia. 

1. Here the right of nominating a pdrfoy is •claimed 
pqfl conjirmationenh*\>vtt not rfftiotff cunfrmafionis. And 
the bifhop of St. Afaph was z^nfecrated and not a irenf 
lated bifhop ^ and*the archhUhop, in <his inftrument, lays 
the ftre& rightly upon his profeffion at his confecration^, 
And though, ;he law is now underftood, a bifhop caiiT 

* £/«?« is to be aQderftoc^ of a bifhop who was to have confecratlon. 
For in the cafe of a trenflated bifhop the AUe is p^/at«^and not dS(9a« 
nor had any trunflated bifhop cv^rmat'tMy nor could he hfive it in tknes o€ 
fopery, ffom tlw iftci^i(hop. fiff^ 

not 


Revkolos 
came to the fee 
of Canterbury ', 
aniit 131}. , 


So that ablfhop^^. 
tltSHS e<mfirifufm 
tut al w^ya 
a new bifhop, 
and to be cont.' 
fecrated. 
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not confer the benefices of his fee tit| he^as had reifitutlon 
oV the temporalities, yet there are many inftances where 
’ the temporalities have been reftored after confirmation, 
and before confeeration; and, in antie^t times, it was the 
general rulcW the canon law that a bifhop, after his con¬ 
firmation, court! difpofe of the preferments of his fee* 
JDccret, de Elcc, tsf Els^li Poteji. c. 9. and fo Duarenus^ 
p. 77. “ Notandum ejl Jimulatque quh eUSus tfjet ^ confir- 
“ mat usf jus benejiciorum c^^erendorum ei esmpeterey licet 
mndum confecratu^ Jit*l This being the law at that 
time, I fuppofe it will be cafily underftood why the arch- 
bifhop infilled upon a promife Jlatim pojl conjirmationetn^ 
though the grant itfelf was ev?r ratioue confecrationis, 

F OR bifhops, after confirmation, had a power of doing 
all that the archbifhop infilled upon, which was a promife 
to provide for his * clerk, quam cita^ fe fgcultak obtulerit^ 
And as "this came to be confidcred as a fee due to the 
archbifhop for the conjecration of a bifhop, it is not to be 
wondered at that it fhould be demanded after confirmation 
was given. And even to this day it is claimed to be due 
Jlatim poJl confirmationem *, though it is well known that nq ' 
confccrated bithop cai} grant any^ of his preferments after 
confirmation, till he has had reflitution of the tempora^ 
litics, which is not now done till after confecration, 

2.iThe archbifhop docs not demand any particular 
benefice, but he requires that his clerk be admitted to a 
prebend*, but to no particular prebend by name. He re-r 
quires a p^fioei m the mean time,,* but does not take 
upon him to name the i^ue. 

In Warham’s Rtgifter there appear? a grant to the 
archbifhop by the bifhop of St. Afaph (a confecrated bifhop). 
In the preamble to this grant the cuflom is recited, 

“ Cum ankiepifeopus CanXuaxienfis jure confuctudine, 

i " ' ' ' 

* Tliis way right in archbifhctp Reykold's time, when confirmation 
by th^ archbifiicp was always followed by confecration. • But continifing 
that 'language now a blunder of ti;u! aeiuary. Fidt Appendix. 

cuilibet. 
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iuilibet ekSio in^pifsopum poji confirmationem^perfonam 
“ idoneam notmnare pojjit^ quern eleilus conJirm%tus teneiur 
** provtdere^e canonicatu et prebendd in ecclejid fud caihe~ 
“ drali, ft fuerit prcbendalis ; aUoqui^ de alio competente 
“ henefici^i and in tKe mean time to accept aj^ kdmit, and 
to allow him a competent penrion.” Al’tcr this recital, 
the biihop grants to the archbifhop “ primam prox-- 
imam advocaiionem prima ei proximee prebenda, feu al- 
terius beneficii-i to jirefeiit a jk-perfon for one turn only.*^ 

1. This is the firfl grant of a benefice to the arch- 
bifhop by deed* And it is alfo the firfi inftance where the 
krchbifliQp takes the benefice to his own difpo^ without 
naming a perfon for it to the bifbop. 

2 . But no pafticuJar benefice is granted, biit the 
arChbifhop Js tp have the ffrft prebend that fell. 

The reafon of this*change appears,* probably, to have 
been thi^: fo long as the pfovifion for archbifhops’ clerks 
Ivas left to. the bilhopj there muft neCeflarily arife difputes 
about the v^ue of the preferment to be given j the arch« 
bilhop’s clerk expediting to be promoted to the beft, and 
the bifljop being willing, perhaps, to beftow on him only 
a moderate one. To avoid thi$ (hfficulty, it feems to 
have been agreed on both Tides, that the arthbiihop’s clerk 
ihould take his chance in the firft that fell. 

Thus the caje ftpod when Crammer came to the atch- 
bifhoprick j and whaf his judgment then was gX. the right 
in queftion, appears from an entry ma^p in hi» own Re- 
gifter of the fees due to the archbifhop dnd bis officers 
for the confirmation and confeci^ion of a bifhop. In this 
table of feesi tbofe for confirmation and confccration are 
difiinguilhed und^ their refpedlivc heads. Thofc for con^ 
frmation are firft tet down: to the archbifhop, chancellor, 
and principal register, in difyiuS: articles.- Then follow 
thofc for CONSECRATION : to the archbifhop, hifbops af> 
filling, -chaficellor, arid principal' regifter. Under this 
bead is the following article: “ Itemt at the confecration 
VoL. 11. : w of 
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“ of every bffhop (by prerogative)' thC difpoficlon of- 
« firfl prebend that beeometh void^ after eonfecration of the 
“ ele£fced, "by advowfon to be granted to the atchbifliop.** 
Then follows the fees to die church Canterbury. 

1. THER^^an be no doubt but the utmoft of the arch- 
biftiop’s elaini} and the greateft extent to which it had ever 
been carried, is here'fet forth; when the time and occafltm 
of this <very particular entry of the fees are confidered. 

2. The claim is expceflly limited to eonfecration^ and 
therefore cannot be extended to tranllated bifhops. 

3. T HERE is no pretence for the archbifhop^s right of 

chufing a particular benefice,^ it being as expreftly con¬ 
fined to the firji prebend that beeometh void after the eonfe- 
eration^ « 

4< It is obferv&ble, that the arcKbilhop here claims the 
ftrft prebend, to be granted hp advowfon. A proof this;, 
that he took into his clakn whatever there was a colour 
for claiming. There being but * one inftance or f two 
at moft, of any fuch grant before his time- 

T BE antient cuftom undoubtedly was, for the archbilhop 
only to name a perfon to the bilhop to be provided for by 
him eompeUnUr^ according to his own ^the bilhop’s) 
judgment 

Psa'ti, 1555. When Pook came to the fee of Canterbury, he laid his 
cuftom in jhe antient way,''wa, that the archbilhop Ihould 
name arid ^^reient a cleric to every bi&op “ ftatim poft con- 
firmattonemif cui idem ele<Si:usconfifhiatus Unebitur^ quanta 
« primum fe facultas obtn^eritf in fua eccUfia cathe'drali (f 
*^fiealaris fuerit) de cammeafu ^ prebenda\ fi vero regu- 
larisy de alio competenti heneficio eeelefiajiico providtre \ 
“ and in Ihe mean time to accept and admit the laid clerk. 
*‘and to allow him a penfton of 5K per annum*,'* the 
fe-ft time of naming the vs&ue of the penfion... , 

*'^1Varham, folio i6« B. 4 . j , 

t Moktok, ^5, a firft advowioajs graat^te die ho 

whether an Option— 
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• TriAT the words JihtlmpoJl cmfirmatlonem had no fuch 
tneaning as to bring tranflated biftops under tltiis cuftom, 
appears frodi what follows in the fame deed, where the foun¬ 
dation of the grant ft exprefsly mentioned j the grant being, 
made at'chupifcppo confecratori meo. This jgr^it was made 
by Thomas Watfon, biftiop of Lincoln. 

The like was made by John Ghriftopherfon, bifhop of 
Chichefter \ and a prebend in his church becoming void 
foon, the archbifliop prefents if ejerk to the biftiop lo be 
inftituted> reciting his title to the patronage hac vice to be, 
that the biftiop had ^^juxta antiquam laudahilem legitim, 

“ prafetiptam confuetfidinem ha&enus inconcufse ujitat. & oh- 
“ fervat, ac ftngularem prarogativam eccleftee mjira me- 
“ tropoL Chri/ii Cant% intuitu confecrationis vejlra nobis 
“ mpenfa.i»g\v^n. and granted to him, ibe archbifliop, the 
advowfon of the firft prel^end that became void. • 

It is.'plain from thefe inilances that canfecration vras 
the ground of the archbifliop’s claim, and that th*e thing 
claimed wasP the ftrft prebend that ftiould become vacant 
where the church was fecularisj or fome other benefice 
where Jk was regularis. , 

Parker fucceeded Poole, and underftood antiquities Parker, 1559* 
and the rights of his fee as well as any that went before , 
him or came after him. In his antiquities he has a chap¬ 
ter under the tidfe Cantuar. Sedis Privilegia ^ Praroga- 
tivay in which he takes notice of this claim'n ^e fiallow- 
ing words: “ Provinciatesfui fujfraganei et epfeopi tenen- 
tur Jinguli aliquem ah archiep fiopo Cantuarienji nomina- 
“ turn in bonarum IHerarumfiudiis alefi Cff exhihercy donee 
eidem de competenii beneficio Jit provifum. Sed nec in vita 
^*‘folum ^ confeemtionis fuse tempore hujufmodPofficia ar- 
^Kchiapifiopo fuo tribuunty fed mortui annulosy Idc** 

Here the righ{.i$ {aid to ^ake place tempore emfeefa- 
tionisy and therefore' where no' confecration is, no ftich 
ri^t can be claimed. And had the right at that time 
been under((ood to arife froori the confirmation of tranf- 
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Iflted bifliops, as well as from the ctfnfccration of fiei^ 
biihops, it'cannot be fuppofed that fo material a right 
would have been omitted by Parker, *■ 

The pra6lice in his time, as far ds it appears to 
feems conformable to the right, as it is here ftated by him- 
felf; the grants being made archieptfcopo confecratori meo. 
And the inftances of grants which 1 have by me, taken 
from h|j Rcgifter, being feven in number, appear to-be 
all made by confecrated biftiops. But I cannot take upon 
me to fay that there are no inHances to the contrary, 
the fearch I have been able to make not having been 
perfect enough to enable me to fpe^k fo pofitively. 

'I'hus flood the antient cuflom, as it is eflablifhed by the 
Regifters. The Popifli archbiihops kept to it pretty clofely; 
but the Proteflant archbiihops loon departediiroip it in many 
refpe^s. And we will now confider what variations were 
introduced by them, at what time, and on what authority. 

Cr/tnmer for the hrft nine years followed the cuflom 
as he himfelf had laid it down, nothing in *his Regifler 
appearing to the contrary, 

Bi) T there is great reafon to fufpeft, that in the year 
1541 an attempt yaS made to enlarge this right, in the 
Cafe of William Knyght, bifhop of Bath and Weljs, who 
was confecrated that year. 

Tn* Oughton’s Formulary there is a*copy of a grant 
from this kilbop ta the archbifhop upon his confecration: 
in the recital of the cuflom in this ^rant, the archbilhop^s 
right is exprefsly extended to the Cafe of tranjlated bijhops. 
The words in the^rant* by which it^was attempted, are 
as follows: “ ^od reverenhjjtmus in Chrt/lo pater Can- 
“ tuarUnJis archiepifcopiis^ pro tempore eni/lensy cuiltb^ 
fuffraganeorun\ fuorum^ in epifcopum alicujus eccle^a 
^'\jhedralis Cantuarienfts p^ovineia, regia autoritati^ norit^^ 
nato confetrato^ vel ab una ecclefia cathedral! ad aliatpi 
« ecclefiam rcgise majeflatis nominatione *'&; authoritatl 
tranflato, flatim vel ex jntkrvalk poft ctmfecrationeija 

“ bujuf- 
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^hujufmadi, quemcmnque virum literatum habilem £ff ho-> 
dleflum prafentare & mminare valeat^t^c'* • Whoever 
2 %tends to 'this claufe will fee hov/ uiiflcilfUlly tranjlated bi- 

S are drawn in; for whoever drew it had not judgment 
;h tck make this new infertion tally with the old form, 
rriENTLY this fee was due upon cofifecration) and 
ords Jlatim ml ex intervallo piji confecrationem proba¬ 
bly^ ftood in the copies from whence this was formed; but 
when the tranfcriber had inferted the words that fubjecftcd 
tranjlated bifhops to the cuftom,* he betrayed himfelf by 
leaving the words Jlatim pqjl confecrationem (landing, which 
could no* poffibly belong to tranflated bilhops. • 

Whence Oughton' had this deed, I know not. He. 
fays he tranfcribed it ex aufo^rapho ; and probably it came 
into his hands amongft other papers that he colledled for 
his work. But certain it isj that it never "was executed by 
the bifhoj), for this bi (hop’s grant to the archbifhop is at 
length in Cranmer’s Regifter. As the bilhop might, and I 
fuppofe did,«reje«a this deed, though tendered him on ac-r 
count of this and other demands not warranted by cudom, 
this ma|ter probably was ^contelled and the old form re- 
ftored, and the archbilhop contented himfelf with a grant 
of the firft prebend that fell. The antient claim in this 
deed is rightly faid to be from every bifhop eledlo cqn^^ 
firmato et confecsato. And this antient language is ii) etrery 
part of it applicable to a new biihop only^ and not to a 
tranflated biihop j though probably^ tlje unlkHful’ fcribe 
meant to infinuate, that eleflion and Confihnation were a 
ground for this cljim, as wel} confecration, Be that 
as it will, the new biihop might very fafely fubmit to this 
form, for cenfecrato being added as a ncceflary circum- 
d^ance prevented the claim being carried ftirther than what 
the aotient right vijas. And tjpe archbifliop, or rather his 
officers were fooh feniible this was the cafe, and tKat 
(they gained nothing^ therefore they very foon cprre^ed 
^cir ipiftake; for in the bifliop of St. David’s Cafe, though 
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he w?is a new bifhop, and to be pon^crated, and ther« 
was no re^n, with refpeft to him, to enlarge the arch- 
bi0iop*s claim upon tranflated bifhops, yet for, the lake of 
making a precedent, which others might the more eafily 
follow, in reciting the archbifliop's right in the preamble 
■ to his deed, thefc words are inferred, “ that every bifliop 
“ (hall after confecration, or, pollulationem out m~> 

“ minationem fuam ad aliquam ecclejiam cathedralem infra 
“ Cantuarienfitn provinclam^ ad quam ipfum epifeopu^ prim 
confecratum ix regia ^nommatione transferri contigerity 
grant to the archbilhop,** &c, And for fecurity the 
fame is again repeated, and the claim made upon every 
hiihop per confecrationemy vel tranflationem. 

'1'he precifenefs of this defeription, and the care in 
wording it, Ihew plainly tha^ it was a new claim, and a 
ftudied one. - • 

In 6 ie year I 55 ®» Thirlbjrwas tranflated from Weft- 
. minfter to Norwich,*and he was the firft tranflated bifliop 
upon whom this demand was put in execution.- And in 
his deed of grant to the archbifliop, not only the claufe 
before-mentioned is repeated, but in the granting part 
he is made to lay, Sclath nie Thomam Vfhirlhy tranf- 
‘‘ latum eplfcopum Nortvicenfem ante diSlum dediffe^ 
fo careful *were the officers at Lanibeth to eftablifli 
thiSk itew point: and probably Thirlby’s Cafe gave them 
an advantage j he had been bifliop of Weflminfter, and 
the fifft and only .bifliop there, and probably had never 
given an Option on his cpnfccratioh, he having perhaps 
no benefice to grant. 

I. It is to be oblervcd, that this claim to take in tranflated 
btfliops was'firft introduced into the deeds of cwfecraM 
bifliops, who, as they could not be immediately affedted 
by it themfelves,* did the more eafily admit it. ^ 

*^ Po/iulayiofim is another claufc of the foribe's. For there was no fach , 
thing as poftuUtio in Cranmer’a time} and the «»ord had n^er been, or 
could be, ufed before in the Option clavin. 


2 . That 
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That this claufe was (b incoiififtent with anrient 
Cttftoni) that it dropped in Poole’s time, and ha| never been 
admitted ij^ce. And yet the precedents before made upon 
tranflated bilhops fre Hill followed, though the prefent 
deeds arc formed upon the old plan of granting to the 
archbifhop *^ofl cor^rmationem\ which sgitiently denoted 
only the time when the demand jvas to be made, but is 
now conftrued as if every bifhop only confirmed^ and not 
confecrited, was bound to make the grant. » 

But it is further to be noted, that how far foever 
Cranmer extended this datm in this point, yet in other 
refpecffs he kept within fome bounds, and all the grants 
nude to him were only for fiinple prebends, except in the 
cafe of Thirlby, where an archdeaconry was granted; 
which is the firft iiiftanoe where any dignity, had been 
granted iii this way.* But icihuft be remembered, that he 
had no prdiend in the «hurch of Norwich to^rant, in* 
which cafe there was grotuid from the old Regillers to have 
another benefice. 

Akd tliough Parker laid his cuftom, as Poole and other 
Popifli archbiihops had done before him, on conlecrated 
bilh4>s only, yet 1 find him departing from the undent 
prad:ice in other refpedfs. For 

z. The old claim was reftrained to prebends, or fimple 
benefices, but the deeds prepared by Parker took in digm 
titties alio, of Vhich there has occurred to me but one in* 
ilance before, wd'tbat in Cranmer’s timft, 

2. The grants«re made to his’executars,* 

3. The new bilhops fomfdmes made thefe grants for 

themfelves and (hcceilbr^ mbtP^ fuccefforibus noJirU, 

4. At other dm^ they are made for a term of twenty- 

one years, * • 

* N. B. In Poole's time, and jxfore Cnnmer’a time, no tranflated bu 
fliop bad, or could have, even confirmation from the ari^Uhop, ** 


At 
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As Parker fet forth what the arohbil?aop’s right was, 
and what he irdght legally claim in virtue of the antient 
cuilom, fo far as the practice in his time went beyond this, 
that is to fay, granting a particular bene?fice for a term of 
years, &c. of to the archbiftiop and executors, it muft be 
confidercd as a private agreement only between him and 
every bifliop for himfclf. The firft vacant prebend (which 
was the archbifhop’s due) might be the richeft or the 
pooreft iji the church; and'it is very probable that a 
bifhop to preferve in all events the beft prebends to him-? 
felf, and the archbifliop not willing to ftand the chance of 
havijig the worft, came to an agreement, one to give and 
the other to take a certain benefice. 

In this method there was no certain rule to determine 
what that compenfation (bould be, nor in what manner it 
,Ihould be grjlnted; for every fuch grant was the voluntary 
a£l of every fingle bifhop, who was judge for himftlf what 
he would give in lieu of the old cuftom, and in what man¬ 
ner he would give it. But new bifijops being tep modeft 
to contend with tlie fjrchbifhop, or afraid to provoke one on 
whom,perhaps, their future hopes and expectations dcpeij-ded, 
gave way to all the encroachments which have followed*^. 
However, ther(^ is not in i'arkcr’s Rcgifter the leaft evi¬ 
dence, or^in any other either before or after him, that 
any ardhbiihop pretended a right to prefci^be to any of 
his fuftra^ans^eVihat they Ibould give in lipu of this 
cuftom. * , * 

^ «- I 

Though of la*tc years a method has been introduced 
for the archbiflmp by fome diie of bis officers to intimate 
to the biQiop at the time of confirmation what benefice he 
demands in lieu of his cuftom; but this fecrct intimation 

• In a conyerfation onfie wieli a worthy friend of minCi and ona ffiry 
well acquainted wit]i the modern praftiq^ of Options, *it being obferved to 
him that Dr. HaK, hiflicp of Brillol, had never figned Option Deed, 
he anfwetVd, that the confequtncs of Iiis refufal was, that never had a 
aranflation. • ' 
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not been yetefuficred to appear either in the grant 
itfelf or in any of the Regifters. The deed, though pre-* 
pared at Lambeth for every biihop to execute, gives not 
the leaft intimation ^>f any right in the archbifhop to chufe 
for himfeif, but the compenfation made for the cuftom is 
the pure and voluntary grant of every bifliop tendered for 
himfeif only. And in all deeds of this kind, from Whit- 
gift to the prefent time, the granting bifhop expreffes his 
grant to be in plmam fatisfa£fknem of the archbilhop*s an- 
tient claim; and unlefs it can be fuppoLd that a bifhop is 
to make a conipenfation without judging of the value of 
the compenfation, iMieceflarily follows, that the grant of a 
particular benefice in the prefent way is what bifhop 
has a right to make for -himfeif, but what the archbifhop 
has no rigjit to demand : though indeed he has in one 
fenfe an option either of accepting the compenfs^tion of¬ 
fered him, or of demanding his old cuftom. 

And confidering that each of thefe grants is the act of* 
a finglc bifhop, which can bind nobody but himfeif, what 
has been done by one, or by a hundred, acting each man 
for himfeif, can never introduce a cuftom to bind their 
fuccefTors, or entitle the archbifhop to demand that of 
others by law, which he has always had by voluntary 
grants only, and fuch grants as could only affbdt the 
grantor, and r®t his fuccefTors. But thefe agreements 
proving very benefioial to the a:rchbifhop, th^ came foon 
to be countenanced^ by introducing a new (prm of the 
grant, exprcfilng the gift of the bifhop to be a compeh- 
fation. for an old gght, and thereby Jaying a foundation' 
for the archbifhop*s claiinmg'ii compenfation inftead of 
his right: and this policy has had its full And 

wheij.a claufe to that purpofe came in we ihall foon fee. 

Archbishop Grindal ^went on in much the fapae 
way as his j)redecefror Parker. • ^ 

The inft^ces of grants in his time which I have feen, 
are all made by confecrattfd hifhops, excepting one, whicK 

had 
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had fomething particular in it that piay^perhaps account 
for* the difFefcnce made in his cafe. John Piers was 
confbcrated bifhop of Rochefter, and fo foon^ removed 
to Saliibury) that probably the archbidiop could have no 
benefit by his Option made upon the fee of Rochefter, 
which might probably be the reafon that induced the bi- 
ihop to make a new grant upon Salifbury. But here I 
find it neceftary to obferve upon the Regifters at Lambeth, 
that it ufual for the aift^ary to mention by a fhort 
note in the margin what *the a£); relates to: in the pre- 
fent Cafe there are fome late marginal entries exprefling 
the grant to, be made ratione confirmationiSf .thoi^h the 
deeds are in the ufual form, and nof one word to lead 
the actuary to ufe fuch language in the Uiargin. 

Whitcift, In Whitgift’s time, of nine inftances of gr^ts I find 
>5^3' two are from tranfiated bifhops, but one of ^em was 
tranflated from Ireland, and had ho relation to the province 
of Canterbury before, and therefore might be confidered 
as a new bifhop of England. What is morc^ to be ob- 
ferved in this archbifhop’s time is, 

I. That the claufe by which the bifhop grants pro 
nobis & fuccejforihus mjirts is brought in again in grants 
made to the archbiftiop,. though fuch grants were contrary 
to law, no bifhop being by law enabled fo to bind his fuO- 
ceflbts; and could they have been maintained by law, they 
would have J>een the moft ‘ea;travagwt grants that ever 
(Were made, and have given the archbiftiop two, three, or 
more of the"beft preferments in many cathedral churches 
at one and the fame tiniJe-i for every ^bifljt^ muft have 
made good his own grants, atid the grants of a}! before 
him. ' 

.2. Tap claufe in phvam fatisfa^ionem does not appear 
in his firft deeds, but qime in in his tipie, and has lieen 
continued ^ver flnce. ' 

3.*^ THia faihfafnon ftion came to be a veiy confldera- 
hie thing \ for the archbifhop ol^tnined ^ grant of the bi- 

ftiop 
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(hop of St. Afa^ of^'threi benefices, and of the biihop of . 

Exon no lefs than twelve^ out of which| as they fell, 
he was ,to have his choice till he had pleated himfelf 
with one. , 

4. The grants in this archbifhop’s time were made for 
twenty-one years. » 

It In Bancroft’s time it came to be the practice to BANCRorr, 
take thefe grants indifferently from all bilhops, whether 
confecrated or tranflated, ayd fo it has continued. 

2. Grants in his time v^ere made to the archbifhop 
and his afftgtts for twenty-one years, and the archbifhop 
aligned them over to his clerk as foon as nia^e. 

3. The grants -woropro nobis (s’ fuccejjoribus. 

4. The grants were alfb in plenam fatisfaSlionem of the 
archbifhop’^ antient cuftom. But that the new bifhop 
w^ admitted to have a right to judge for himfejif what fa- 
tisfadlion he would make, and that the archbifhop had no 
fuch unlimited power over all the bifhops’ .preferments 
as to natfie which of them he pleafed, appears clearly, not 
only from the nature of the 'tranfadlion and the very tenor T 
of ^e deed itfelf, but particularly from the Cafe of Barlow, 
bifhop of Roche fler, *entered in this Regifter. 

Upon his confecration a deed was prepared for him to 
execute, granting (he having no prebend in his gift) ad^ 
vocationem gtjufcunque reHoria feu ecclejia parochialism 
But this bifhop having obUined a licenfe^o take in com- 
vULendam any living in his own ^ifl{^ did net think he to 
make fo generaf a grant, and therefore m another deed 
entered likewife in the RegiftSr he grants in the words fol- 
lowing; ** advocationetfl 'enjufeunque reSforia 'feu ecclejia 
“ parochialiSf excepta reiioria feu ecclejtd parochiali virtute 
“ commenda per nos eVigenda'* This probably occafloned 
fome difpute ^th the archbifhop \ for the hrf^ deed which 
laid hold of all the bifhop 4 preferments is qptered ^rly in • 
the Re^fter folio 36^ and in the year 1605, which was 
the year of his conf<sciation} but thd fecond reftrajning 

deed 
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deed is entered folio 273, and after 'other deeds bearing 
date 1610, though the date of the deed itfelf is made to 
conform with the time of his confecration in i6ojj. 

^9boT|16so. In archbifliop Abbot’s time the graAting for twenty- 
one years was left off, but the claufe pro nobis (s' JucceJfo- 
ribus continued. 

But this archbifiiop introduced a very extraordinary 
claufe to this effect: that if the Aril turn of the benefice he 
made choice of ihould have been granted away by the bi- 
ihop or his predeqeffors, dien the fecond turn ihould go to 
the archbifiiop, and in cafu conjtmili the third, fourth, &c. 
which claufe, very much improved and, enlarged, i» con¬ 
tinued to this day. 

From Abbot’s time the grants have not varied much, 
<»ccepting that it came at laft- to be underftood that a bi- 
,ihc^ coul^ not by law grant for his fucceffors, and there¬ 
fore the claufe pro fuccejforibus noJirU has been dtifcoii- 
^ finned, 


OBSERVATIONS ON THE FOREGOING ACCOUNT, 

^ c . 


IT may feCha ftrange, perhaps, to find m the foregoing 
account," that the Popifii archbifiiops ufed this right with 
moderation, and within the bounds preferibed by the an 
tient cuftom, ^and that the Proteflant archbifiiops began 
immediately, even, in Orinmer’s time, to' extend this right, 
and to carry it ftep by ftep to',the height at which it is now 
arrived. But the reafOn feems-to be, the Popifii arch¬ 
bifiiops were bound by the canon I^w^ snd could not do ' 
what their Protefiant fucceffors have done. For as the 
antient cuffom was fo name a clerk to the- bilhop to be 
^ prefericed by him, they could nit at the feme time name a 
particular htnificey being r^ftrained by the Council of 
Later^n, which ftAbids not only granting but even prev- 



THfe dtTIONi 


mifing the benef^hm vivi ^ fuperJiitU bmlnis*i And 
though confiftently with the canon the hrfb prebend that 
fell might be granted, yet a particular prebend or benefice 
could not be granted; nor could the Popifh archbifhop en« 
large ^is demand, and take in archdeaconries and other 
dignities, or even parochial livings well Endowed. For as 
to dignitates ^ pinguiora benefictof even the legates d La¬ 
tere, who were cardinals, were reflrained in making re- 
fervations upon them; muck more fo were the uchbiihops 
of Canterbury, who were onfy legati nati j and therefore 
there is no iign that an archbifhop of Canterbury ever de¬ 
manded more than a Ample prebend or beneAce before the 
Reformation. 

But the Proteftant*archbifhops, being fet free from the 
power of the pope^ and not regarding the antient canon 
law in this refpeft, were from time to time extending thi^ 
powdr} the provincial bifhops fubmitting 'from time to 
time, for reafons eafy to be underftood; and it being in- 
difFerent^to all others, who probably knew nothing of 
what was doing j or if they did, they thought it the bi- 
(hojl’s concern, and not theirs, to look after the epifcopal 
rights. * 

The Popifh archbifhops kept nearly to one form, but the 
Proteftant archbifhops followed many; fo many, that it is 
hard to conceive how they can be taken to be a* proper 
foundation on which to build the claim pfa an ancient im- 
memorial cuftom;^ ^ , J 

I. That at Arft the archbifhop named a clerk to th^ 
bifhop to be provided for bylnm. ^ 

tf.. The Arft prebendtliat became void was claimed and 
prmifed, * ^ 

e • 

* For it was thought aa indecent thing for clergjunen, like undertakers,' 
to be upon the watch for the de^h. of thofe whom they hoped todheceed ; 
and indect^ic can bring but little comfort to the wivee and families of 
tlisfe who are put upon the dead lift of Options. ^ 


« 3. A DEBB 
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3. A DEED was introduced to cot^rnf this grsuit) End , 
Ae biAops9 T^ho faw no real difference between granting 
by deed or making a promife which Aey meant'to fulBl) 
Complied. 

4. Naming a clerk to the biihop by the arckbiffiop 
was omitted, ancf Ae grant was made to the archbifhop, 
who was left at liberty to name whom he pleafed, though 
not to nan^e any particular prebend. 

5. The deed at firft made°to Ae archbiAop only. 

6 . Then to Ae archbiAop for twenty-one years. 

7. Then to him and his aiEgns. 

8. T HEN td him, his executors and aligns. ' 

9. Then a particular benefice by name granted. 

10. Then Ae grant extended, to'dignities. 

11. Sometimes Aree or four benefices, and* in one 
diiffance twelve fubjefted to this grant. 

12. Not only the firft turn but Ac fecond, Aird, four A, 
&'c. to Ae archbiAop, in order to fecure him one in aft 
events. 

13. Grants were fometimes forthebiAop,the grantor, 
and his fucceftbrs. 

14. A BARGAIN was introduced between the archbi¬ 
Aop and biAop, who grants a benefice in full cempenfa^ 
twn of the old cuftom; from which time the old cuftom 

f ' 

has never been heard of but in^the preamble of the grants, 
where It.ftill'ftands, Aough diredlly A contradiction to 
Ae archbiAop,’s claim of chufing for hirnfelf what dignity 
or preferment he pleafes. , p, 

And now, amidft all Ais v^jjiety, how are we to fix 
upon any antient cuftom to fupport the prefmt praClicc ^ 

The grenteft innovation of all, and Ae moft unwar¬ 
rantable, is Ae fubjcfting tranJlaUdhiQio^s to Ais cuftom ; 
Aat is, fubjeCting Aem to pzyiconficratiod who have 
not, who cannot have, confecration, and who, havc^ al¬ 
ready paid all th^ fees when Aey were confecrated. It 
will be juft as reafonable to m^^e a tranflated biAop pay 

for 
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, for the ConfecratH>n dinner, as to pay this other confecra- 
tion fee c^led an Option. And yet, as ^e cafe now 
ftands, f(9nie biihops have paid this fee for confecration 
three times, fome’ four times over, and it is remarkable 
that this is the only confecration fee demanded of a tranf. 
lated bilhopi there are other feesxwhibh are due from 
every confccrated bifhop, but this of the Option only is 
demanded of a tranflated bifliop. This ihews what die 
truth of> the cafe is; and if it be remembercci bow the 
claim upon tranflated bilbops was firft introduced, by in- 
ferting it in the deeds to be executed by confecrated bi- 
fhops who were yot concerned or inclined to oppofe it; 
and how foon the claufe was dropt again, and that the prac¬ 
tice did (one or two inflances only excepted) in a manner 
drop wkh it till ^ancroft^s-time, there will want little 
more to prove this to be^an ufurpation. , , 

But whatever elfe may be claimed as cuftom, furely 
there can be no cuflom to oblige a bifhop to give in coni- 
penflition* for the archbifhop’s right whatever price the 
archbifhop lhall think fit to fet upon it; for if all the 
graiigs of this fort that ever were made were produced 
at once, they could form no cuffom or prefeription, but 
every deed would appear to be, what it really is, the a£l of 
him who made it, and binding to himfelf only, without 
bringing anybody elfe under an obligation to follow his 
example. • ' * . 

As to the clairi} made now by jtho archbv^op, of nam¬ 
ing what dignity or benefic^he thinks fit as a compenfa- 
tion for his cuftom, there d^s not appear to be any the 
Iraft evidence to fupport it; for there is not the leaft inti¬ 
mation, or the leaft memorandum of any fiich right in 
ai^ of the Regifters 'from Peckham*s time to this time. 
Nor does the prefent fornii of the deed made to the^rch- 
bifhop fi^much as fuppofe it; but the dec^ is a»tendef 

firom the new biftiop, and his a^ .only. 

■ 

There 
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There is nothing in this cafe moi^e extraordinary tfiarf 
the conveying^ thefe Options, not only to the archbi(hop^ 
but to his executors and afligns. If the archbiihop him*' 
felf can claim ati Option jure metropoUHco, does the jus 
metropoliticufn defccnd to his nephews or his nieces ? or. 
Is it for the honour of the fee of Canterbury, or for the 
good of the church in general, that three or four arcli- 
deaconries, and as many of the beft dignities in the pro-* 
vince, fhcJuld be in the difpol^! of him, or her, who hap¬ 
pens to be next of kin to the deceaied archbifhop? 

1'his was certainly no part of the anticnt cuAom, but 
it came in in gonfequence of an alteration of the old cuf- 
tom. The antient promifes, before grants by deed were 
introduced, were made to the arcbbiiliop and his ajftgns 
in behalf of fuch clerk as h? n^med; who was ^e only 
afjigme of the archbiftiop then thought of, as may be fecn 
in the carlieft inilance, where if* is dominus contulit gra- 
ttam epifeopi Wigornenjis domino G. de Bruton, By this a<£l 
of the archbifhop, Bruton became the affignee of the arch¬ 
bifhop under that promife. But when the courfe of things 
was altered, and thefe Options were taken by deed, which 
was a temporal conveyance, and to be conftrued by the 
rules of the temporal law, theq the grant of the archbifhop 
and his affigns carried the right on by a legal conflrudtron 
to his’cxecutors and adminiftrators: the effeft of this was 
not foon perceived. . '' 

But it was not long before the advantage was taken; 
the better to fecure it, executors^zniS. admlnijlratore 
were added to the afligns id the grant itfelf ^ and by this 
change things were bfbught to*tSie pfefent ftate. When 
a deed was taken in Warham*s time, this confequenefe 
Was not probably forefeen ; but as foon as it was fecn, die 
utmoll advantage vras taken; by which ^ means fom^ of 
the Befb preferments taken as Options have fallen into bad 
1 iartds,*and have been made: a Very bad of, to die great 
reproach and fcsfhdal of the church. 


It 
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It. miy be wc^desed at that the provincial blihops 
Ihould fubmit to thefe innovations ib -much t^ the preju¬ 
dice of their fees; efpecially when the king (who'had a 
like claim ttpon bifliopricks and religious houfes) having 
extendedJiis right beyond due bounds, it was taken, away 
• by aft of parliament, the words of which are, “ Whereas ift Edw. Ill, 
^ archbilhops^ bifliops, abbots, priors, abbefles, and pri- 
oreffes, have been before this time fore grieved by the 
“ king’s requeft and his progpnitors, which havf defired 
“ them by threats for their clerks and other lervants, for 
“ penfions, prebends, churches and corrodies, fo that they 
“ might,nothing give, nor do to fuch as had done them 
« fervice, nor to tlfeir friends, to their great charge and 
damage; the king granted! that from henceforth he 
** will no more fuch thinga^efire but where he ought.” 

This is all the afltient evidence of the archbilhop’s ' 
right th^t has appeared to me, and I believe all the mate¬ 
rial evidence that can be found to this period. There . 
ard in the Regifters feveral inftances of the archbifhops 
prefenting to prebends and dignities too in the provincial 
churches; but as they were in virtue of bulls of proviiion 
’granted by the Pope, the^ have no /elation to the power 
^Ader contideration. 

The right in this cafe might be relied upon this com- 
parifon, between the claim fet up againft the provincial 
bifliops of late ^ays, and the •antient prafrice and cuflom 
verified from the authority of the Kegifterl o^- the fee of 
Canterbury. But there is anothef and a. vtry material * 

■point to be confidered; How f^the claim of an Option, 
in the manner it i% now underflood, And has' of late years 
been prafiifed, is confiftent with the law of the realni f 
Cranmer’s concern to eftablifli and authehticate his 
own^d his officers fees upon the confirmation and the 
confecration of biftiops, was mot without reafon. He be¬ 
ing the firfb Proteftant archbifhop, Und the-firff who edled 
without the character of legate of the Pope, his intention 
Vat. 11. . * y might 
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might {eem to be to fepirate the archiepifc<^al rights and 
powers from ufurped powers exercifed by the legate^ 
but he had nothing lefs in his view. The meaning of his 
entry was plainly to preferve to his fee the antient and ac- 
cuilomcd does, and not to give up any. As his care about 
his fees extended to thofe only due upon the Confirmation 
and confccration of bKhops, and as the whole form of 
making bifhops was altered the very year that Cranmer 
came ta> the fee of Canterbury, it appeared probable that 
this entry in Cranmer's «regifter of fees due to him upon 
making iiew bishops, might take its rife from the new 
atSls of parliament relating to that matter. And this upon 
examination appears manifeftly to be 'che cafe. 

, Henry VIII. came to the crown in April 1509. 
Cranmer was made archbiihop in March, the a4th of 
Henry VIII. 1533. January fallowing (the 25th of 
Henry'VIIL) was held a feiicui of parliament, the firft 
that Cranmer (at in, in which iedlion the ad againft pay< 
ment qf ttunates, ^c, and of tht ele^ing and confe^rating 
^fnhhijtnps and hijkapsy paifed. 

When this ad was made, by which the Pope’s autho¬ 
rity was fet afide> and a new n&ethod of making oilhops 
was introduced in virtue of the ad, the parliament were 
fenfible*that the validity of their bifliops would be ob- 
jeded to, and their rights contefted (fuch was the tem¬ 
per of the t|mes}i for want of caniimical eledion, and 
other form^ tliought necefiary. To obviate this difficulty, 

■ there is an.sxpjreik claule in the ad to preferve the autho¬ 
rity and the temporal and fpiritual rights of the new bl- 
ihops. This is the claufe iipw to be confidered. The 
, words are, . 

Ix was further enaded (fpeaking of an ad made in the 
a3d of the king, ?md confirmed in ^is), “ TbAt'eveiy 
a‘^arebbilho|i and bifiiop named and prdfented the king, 
fliail be accepted and obeyed as other,,like ptela^ 
^ of ib»t province luwe been accepted and obeyed, 

« have 
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^ have had ftheir <ilyil]s,*%. front the ieE of Rme* And 
^ alfb ffiould fully and .entirely have and enjoy>aU the fpi- 
** .fitualities and <tdthporalities of the laid archbilhoprick 
or bilhoprick ,in «s .l^rge and aihple and beneficial a 
tmannef as any of his ot Iheir predecefibrs had or en-* 
“joyed/* InthOinew part of this flatute (properly the 
enacting part) the like provifidn it made for their having 
and taking all .the pojpjfmt and pri^s fpirhual and tm- 
poralf as any lirchbilhops or ^ilhops might .at dny time 
heretofore do. When ’.the impotalities and JpiritUalities of 
biihopriqks ate mentioned together, the meaning of th« 
fecond t^rm is often miHaken, but hete I .th^nk there is 
no .rc^m for fuch millakei for the .lhirttpalities and .tem¬ 
poralities in the firil: part of the a6l are in the letter part 
explained m hv pr^ts and impffrf(l\ and diolk, 

who are at ail acj^uaihted with [thide matters knoW} that 
are the ^w,*perq«ifites, and pir^fits 
from ,the ecclef^fricjal jurifdidliQn of ibilhops.; and diftin**, 
guiihed from the rents and;profi,ts of (lands .and ^manors. 

SiKCE the making frus a^l^ the fpiritualities of arch^ 
hllhom and biibops.,lhat is, their fees andjperquifit^, art 
confined) as :to the rate.s*of them) by the ufrge and.cuftoin 
Whi<^h had obtained before the of Idepry Vm* An 
they have a right under .the a^.to take ^whatfuqh aittieni 
•cufipm -will warj;ant, >fo>haVfC they .np right to exceed .or 
carry their Jemwids .fiirther :..imdcr this claufe Jhe prefent 
' bilhqps of England .hold .their •feempotal ?Bftqtes,.,and att 
thek profits andrp^sq.uifites atlfingdrdhi fpi^tual.and^ 
pccl.efiaftical Jurifdi^ipn, andjunder ,thia .limitation they 
jm no mpre slaHn they.qah ejaim 

And iet it>e,4;emetnbered) that the bUheyts being intided 

to their bifli6pricks in as amjtle a manner as Jthoybfdd 
.jd^fn before,the ii.5th.Qf ,|{epxy y^. .they oannot;n$av be 
/phje!^.tp^,iii^,d^tn^ the.aacb^iHifip 
his j#cenfc AwldbQHW m dMwnd for TlAger tksp he 

liiey 
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other, plea left but what thie ftatute: has.(given from .ulag« * 
and cuftoiti^ as they Hood before the 115^ of Henry VIIL 
In the times of Popery the archbifliops and Ulhops Mad 
other Ways of compelling payment, as is manifeft in an 
inftance taken notice of before. • A biKhop of St. A£tph, 
vidio had been laitcly confecrated, refufing or delaying to 
provide for the archbift)op*s clerk, the archbilhop wrote’ 
to the oflS.cial to cite the bifhop, and if he did not give 
him fati^aftion to fufpend lym: the bilhop without doubt 
complied, for he had no femedy but by appeal to Rome; - 
and the archbifhops, who were the chief inftruments of 
the Pope’s power in England, had too much influence in 
that<court to leave a private biihop any hopes from fuch 
an appeal. - - , 

But all thefe kinds of procSsfs were ftricken off at the 
Reformation, and the ftatute gave ahother remedy in thidi- 
and many like cales, by empov/ering the archbifliops and 
,bifhops to take and to recover fuch temporal and fpiritual 
profits as had been by ufage and cuftom appi^opriated to 
their fees. . " 

The cafe being thus, the archblfliop (Cranmer) and 
his officers law .plainly that there" was no way to preferve 
end fecure their rights but by afeertaining the antient and 
ttfual rights of the fee of Canterbury due upon the making 
hifliops. ‘ In order to this, and to preferve the memory of 
thefe antient ufages in tim9s*to come, the archbifliop and 
bis ofllcers .examined into the ufage and cuftoms of times 
before them,^'and mad^ a full and authentic entry of ^eni 
in die archiepifcopal Regfrler. It is not to be fuppofed 
that any injury-was'done to the®fee of Canterbury in this 
«ntry, and therefore without doubt all was claimed* that 
^Was due. * • 

• Consider* hovfr, Cranmer was prefent at the pafling 

and probably chiefly concerned in getting the 
•daufe to preferve his own and the. other biihops rights. 

* the was paffed, and whilft the memory of v^at 

had 
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had been the ufage and cuftom of his predeceflbrs was 
fre(h, he draws up an account, and enters iti in his Rc- 
gifter, of Aefe old and ffccujlomed rights; and the Op¬ 
tion being entered .as a confecratioh fee,- muft it not be 
admitted ^s a decifiye evidence of what the ailtient cuf- 
tom was ? '' • . • 

That Cranme'r a«aed with tins view in the above- 

•k 

mentioned entry in his Regifter, and underftood the an- 
tient pradice and cuftom of |iis fee, to be the Tule by 
which all his claims were to be‘meafured, appears niani- 
feftly from another aft of parliament (in which Cranmer 
was pre(pnt) made anno primo Edwardi VI. in which there 
is a claufe inferted ^urpofely to preferve the arcbbiftiop’s 
right to fees upon making new biftiops. This ftatute of 
Edward VI. fefs afide the coffee d*tlire\ the eleftion, and the 
confirmation of bifho{f^, and made the king’s letters patent 
elFeftual,to all thefe purpofbs. Eleftion and confirmation 
being taken away by the ftatut^, it was natural for all the , 
fees belonging to them to drop with them; but Crannier, 
who fat in this parliament, took care of himfelf. And there 
is a pr^vifo that dl bifhops made according to the aft lhall 
pay, do, and yield to 311 and every perfon all fuch fees, 

** interefts, and duties as of old time have been accuftomed' 
“ to be done.” It is manifeft from hence, that Cranmer 
underftood, and the parliament underftood, that.fees. 
upon making of t>ifhops were mpt to exceed .the old ufage 
and praftice. 

In the fame aft there is another *claufe» of •like .import' 
relating to the fees of the eccleftaftical court;, “.Proyided 
“ always, that no more oi* other fed& be taken than was 
“ heretofore accuftomed.” This claufe .and the ft>rmer, 
though one is in the affirmative and. the other in'the nega¬ 
tive,*both mean the fame thing. The '^tient pn^ice it 
the ftandard in both cafes. .* • i - 

Whether, thefe claufes have ever been brought Into 
judgment in the king’s c^ourts, 1 know nt>t, but another 

■ rf 
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of the feme kind relating to a mucl;i higher and more im-* 
portant coiicern has;< and 1 conceive the judgment giveti 
in that great c^tfe will rule all like queftions ^n^mg from 
thefe claufes; 1 mean the provifo in.the aAof tii&25th 
of Henry .VIII, c. 19. upon which the ecclefiaftical law 
of this kingdoap is founded, This ftatute put the ec*^ 
cletiailical Itiws under ^the examination of the king, and 
thirty-two commiihoners to be appointed by him. But in 
the mean tim@ ^hc anti'ent canons and conftitutionsy under 
fo'me reftridlions. Were to be u(ed and exercifed they 
were brfire the majkinjf thif 4^, The former part pf this 
adt for reforming the eccletiaftical laws was never carried 
into emcution, and they now fobfiH' executed in 

virtue of this provifa Confider now what judgments 
the king^s courts in Weftndnfter-hall have given upon 
this claufe. ^ ‘ 

It bas been determined, th%t no canon or conllitution 
can be now put in ufe thfit was not nfed and 'exercifed 
‘ l^eford the n5th of Henry VIIl. or otherwlfe than it had 
^e'eh ufed. And the proof is put upon the' ccclefiailical 
cdurt to Ihew that the jaw, upon which any quellion 
arifes, ufed exercifed as th^y now ufe ity before 
die adh 

Cd]|fPAk£ now thofo claufes^ one to preferve the arch*, 
tyihop^s (phritUal ^Ofits, and the other to preferve the law 
(Sf the diorch, Tile firft fays, 'Thatt the archbilhop, &c, 
ha^e /irfd etijo^ 41 fpirituahtics belonging to the archi- 
, biflioprick''|n as Inge and ample a manner as any of his 
pf^decelTors had j that is,^before (he making the ait The 
OtJief favs, The layrs of die church Jk^ll be ^fed as they 
#iifc tried before the aft, ‘ * ** 

T]kEs| daufes are botii in the adirmatiye, and exafUy 
|h the ftrtife ftyle,, The courts of Jaw have adjudgedj, that 
^e f|iffthal courts cannot^ go a ifepi beyond the ufagt; 
as'lt ftoodi in the ^5th of Henry VIH. Muft not th? fam^ 
itu4^ UpOnt^ ^ the other- 

- tMef 
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^fe ? or, Muft ft private right in the arcbbifliop be titorS 
Vivourcd and fet free from the reftraint which binds the 
general right of the church of England, efpecially the 
reftraint being the ikme, and in the fame terms in both 
cafes ? 

. Upotf the whole, let any man confider this cafe and the 
evidence here produced, and theyi fay. By what antieilt 
cuftom or ufage, or by what law^ or by what equity, 
the Option, a fee for confecration, is demanded three or 
four times over from the fade bilhopsi Who are and can 
be confecrated but once ? 

Let him fay too. How it comes to pafs that the arch* 
bi{hop,*inftead of the firft prebend that becbmes vacant, 
which may perhaps be but four or five pounds a yeftr, and 
very probably not abov'e tY^enty pounds, does now inilft 
upon the* very beft thing evefry biflipp has to give, and 
to take dignities and livings of four or five hundred pounds 
a year,* nay of a thoufand pounds a year ? and this undet 
the notion or pretence of ft compenfafion feu: file old 
cUim. 


APPENDIX. 

• • . ^ 

^ THINK it proper here to fubjoin the ^iniim of ^ 
able lawyer, who is now dead. I batffiie line Opiiuon 
of fevera] others, whole namclb I fqrbear to mefiCion. 

. Ik the Opinion given by fir John Strange, the late 
mailer of the* rolls, he feems.to differ with nye as to the 
C^e of Tranflated Biihops. The reqfon of it his not 
being apprifed.of the proems and mannej of making bi* 
Chops} for which reafon 1* have added an ftedount of 
^ch wilt the reader to judge. 0ily ad<t here, 

Y 4 * that 



THE OPTION. 


that I had never an opportunity of (hewing it to fir John 
Strange. ^ 

' “ I HAVE pcrufed and confidered the papeiys put into 
my hands relating to what is commonly called the Arch- 
“ bifiiop’s .Option, together with the deed, which 1 fup- 
“ pofe was tendered to the bifliop of London to be exe- 
“ cuted by him j from q)l which I fee no legal ground for 
“ the claim of the archbifiiop in the extent now contended 
for. "Vyhat the ftri« 3 : right was, appears clearly from the 
« extra<Sl:s Hated, and to .tliis day (with fome extenfion) 

“ recited in thd new bifliop’s grants; from whence I think 
there can be no doubt but it is in the power of the 
“ new bifli6p to refufe to comply .vidth the demand of 
an Option, as it is now underftood and pra£tlfed, or 
to make any other fatisia^tipn for the cuHomary right 
“ than by a ftridl compliance with that cuftom. 'The two 
ftatutes of the 25th of Henry’SJ III. and ift of Edward VI. 
are very ftrong to prove that the antient right or ufage 
w before the making of thofe ftatutes cannot |be exceeded 
or varied from; and it is my Opinion, that in-point 
« of law they cannot without the new bilhop’s con- 
“ fent. , - • 

But how clear (oever the new biftiop’s right to re- ' 
“ fufe to comply with the archbifhop’s Option appears 
from the firft footfteps of the claim, and the nature of 
the fubfequent grants down to the prefei.t time, yet the 
claim upon^tranflated biihops feems to me to ftand upon 
^ /‘^a much fti'onger ibumdation, I meap the uninterrupted 
ufage from archbifiiop Bancroft’s time to this day; 
and this I think will h^e ^reat weight: for though 
froip tbe accounts that are given of this matter prece- 
^ d?nt to this time, there are ftrong reafons to conclude 
that ^e claim was originally confined to confecrated 
biihops only, yet the ufe of the word confirmation (which 
^ ^ isHi circuijjftance that occurs in the cafe of a trahflated 

^ hUHop}:, 2nd the fhbfequent u&ge and exprefiions in the 

w granta 
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^ grants themfeJves, Jlncline me to think, %\at th^ cl^m 
* as to tranflated bifhops ^ing equally liable; with confe> 

« crated jones to provide for a . clerk nominated by the 
“ archbifhop, is i\pt now to be got over.” 

9, 1749. J. STRANGE, 

I. 


The prefent Method of the jtrchjiiJhop*s making an Option, 
together with a Copy of the firji Deed tendered to thd 
' Bijhgp ^London. , 

WHEN a bifhop is to be made or tranflated, the arch- 
bilhop by himfelf, or chaplains, &c. inquires what digni¬ 
ties, prebends, or livings belong to the fee to which the 
bilhop is named, and having made choice of tHe beft in 
value, or the moft likely to fall, without confulting the 
bilhop, he orders a deed to be prepared for the bilhop to 
execute, by which the Jirft and next avoidance of the 
preferment fo made choice of is to be conveyed to the arch- 
bilhc^ and his executors; and fome perfon belonging to 
the archbilhop attends upon the bilhop at the time of bis 
confirmation, and requires his confent to^the faid Option 
before the confirmation palTes. 

. • 

• • 

The following Deed was tendered to t^e Bijhop ^TLon^jUj^ 

TO ALL Christian PdbtLE to whom this prefent 
writing lhall come, Thomas, by divine permiffion, bi¬ 
fhop of Lortdon, greeting, in our Lord God everlafting, 
and undoubted credit to thefe prefents. Whereas it has 
befti eftablilhed by a long antient and laudable cuftom 
and preferiptioh, time immemorial, as well ^ by thtf pe¬ 
culiar preroglitive of the metropolitical church of (Shrift, 
Canterbury, and it has Ijithcrto been accdrdmgly pradliifed 

and 
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and obferved to this very day, without any interruption^ 
for the archl^iihop of Canterbury for the time being to 
prefent and nominate to any of his fufFragans choien bifhop 
of any cathedral church within his province of Canter¬ 
bury immediately after the eonfirmatkn of fuch his elec¬ 
tion, one proper derk, for whom the faid bithop fo defied 
and confirmfd fliall be obliged, as foon as an opportunity 
fliall offer, to provide for in his cathedral church with 
feme digdiiy^ canonry, and prebend, or fome other com¬ 
petent ecclefiaftical benefice, and in the mean time to ad~ 
mit and receive the faid clerk fo to be promoted to fuch 
dignity, canqnry, and prebend, or benefice, and alfe to 
appoint him a fufficlent annual penfidh to be paid him 
until fuch time as the faid clerk fhall be fufKciently provided 
for with fome dignitj/y canonry 'and prebend, or fuch other 
competent ecclefiaflical benefice. KVjow Ye ^refore, 
that We^ the faid Thomas, bifhop of London, being de- 
firbus, as far as in us lies, and as we are obliged in all 
tilings fully to comply with the rights, libert'es, cuiloms, 
and prerogatives of the metropolitical church of Chrifl, 
Canterbury aforefaid, for the caufes and 'confideratioris 
aforefaid, and in fullfathfaStiem thereof, have given, grant¬ 
ed, and confirmed, and do by thefe prefents give, grant, 
anti confirm to themofi reverend father in God Thomas, 
by divine providence, archbiibop of Canterbury, primate 
of all England, and metropolitan, his executors and ajjignsy 
the firft' an4 next advowfon, nomination, prefentation, 
and tree dlfpofition and right of patronage of the reftory of 
St. George, Hanover-fqua^^i*, in the city of Weftminfter, 
and county of Middlefbx, and vidiin our ^diocefe of Lon¬ 
don, and now in the pofTefHon of the reverend And:Aew 
T ltEBBCK,*do^or in divinity, to our patronage and difpoii- 
im belonging, wh^oever and as fenn as the (aid re^ry 

* K, B. Tb^'bkhop rtfufing to make this large grant, it was dunged 
f^another. 
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of St George,. H^over«%uar^ by dealih, refignation^ 

' ceifion, difmiffion, permutation, deprivation|i or any other 
manner yrhatfoeirer, (hall happen to be firft and next va« 
cant after the da^e of thefe prefents^ to have and to 
HOL p the faid adyowfon, nomination, preientatioiH ^4 
free difpofition and right of patronage ^f the faid re^ory 
of St. George, Hanover-fquars, for the firft and next 
avoidance fo as aforefaid to the aforenamed moft reverend 
father in God Thomas, lord archbifhop of Qmterbury, 
his execfitan and ajligns^ for one turn and next avoidance 
only, (b as it (haU and may be lawful to and fix* the &i(i 
mpft reverend father, his executors- and afltgns, to nomi«* 
nate and prefent far one turn only any proper perfon what*, 
foever at his and their pleafure, by authority of thefe pre- 
fents, to the faid redfbryjof St. George, Hanover-fquare, 
howfoeter it fhall happen to* be voi^, and letters of fuch 
nomination and prefentsition to the fiiid reiftery of Str 
George, Hanover-fquare, to make and grant to any fuch 
fit perfon whatibever, and to do, exercife, and perform 
and fingular other things which may be needful, or in any 
wife convenient in or concerning the premifes, or any of 
thefti, as fully, freely,* and entirely, and in as ample man¬ 
ner and form as We the fiiid bimop could or might do^ 
if this our prefent grant or confirmation thereof had not 
been made: and if it (hall happen that this ’Our gift or 
grant, by reafbn of fome former gift or grant thereof made 
by Us or our predcceilbrs, or upon any* Other jeafon or 
account, (hall nqt have its due *efie^ j4pgn the 
next avoidance of the faid xf^oxy of St. George, Hano- 
yer-fquare, then and in^fucK^cafe )iVe will and grant that 
this our prefent gift or grant (hall extend to the fecond, 
and alfo in Kke cafe to the third avoidance of* the faid rep- 
of St. George, Hanover-f^uarei fo that the right of 
patronage of the (aid re^ory of $t, George, Hapover- 
fquare, JhaU mf refum to'Vs until fuch time as fcpne bnq 
proper perfon virtue of l^efe prefet^ts, upon ^e pre- 

f<;juatipn 
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fentation of the faid moft reverend liis executors 
and afligns, to the aforefaid rectory of St. George," Ha- 
nover-fquare, for one turn only flaall be admitted- and 'ca¬ 
nonically inftituted into the fame, and s’lfo peaceably and 
quietly induiSlcd into the real, actual, and corporal pof- 
fedion thereof, and all and fingular the rights, members, 
and appurtenances thereof, or thereunto belonging. In 
TESTIMONY whcreof We have caufed Our epifcopal feal 
to be affixed to thcfe prefotits, dated the day of 
in the year' of our Lord, according to the 
computation of the ^church of England, one thgufand 
feven hundred and forty-eight, and. of the reign of our 
moll ferene prince in Chrill and Lord, our fovereign lord 
George the. Second, by die grace pf God of Great Bri¬ 
tain, France, and Ireland, king,* defender of die frith, &c. 


the twenty-fccond, ahd of our tranflatVon the firft. 


II. 


TO explain what is faid in. the foregoing papers, as 
to the difference between a new bilhop and a tranl|ated 
biihop, it is to-be remembered, Ihat all tranflations of 
bilhops are contrary to the canon law, and therefore a dean 
and chapter could not one who was already a biihop 
to be a biihop of their fee i and no difpenfation could be 
had but from the Pope himfclf i and therefore as the chapter 
could not they could only.in fuch cafe petition the 
•'Tope'ior a difpeRfation,' to which petition two-thirds of 
thp chapter were necelTary'd? be confentin^, and this was 
called a p^ulation j ahd the • traSiflated biihop was never 
called epifeopus ekMus^ but always epifeopus pojlulatus,, 

In thefe Iranflations, in time of Popery, the archbilhop 
'of Canterbury had hodiing to do, for confecration cdiild 
not be repeated ; and as there \Sras no ele&ion in the cafe 
diere ctould be no confrmathny and die Pope’s ails of^au- 
, thority in tranflatkig a biihop upon a poi|ulation of the 

chapter 



.THE OPTfOM* 


^chapter-were nevgr Aibmitted to the judgment or Confir¬ 
mation of the archbifhop of Canterbury; and thus the 
cafe plainly appears to be from the Regifters of Can¬ 
terbury. . • 

F OR jn thofe Regifters, from the beginning of them . 
till the time of the Reformation, there iS an entry made, 
in the cafe of bifhops eleSty of the* deStion by the chapter, 
of the of the new ele^ to ftie laid election, of his 
eonfirmatien and i»but in the cafe-of Iranflated 

bUhops there is no entry relating to them, excepting only 
of a mandate from the Pope to the archbilhop, reciting 
that h» had tranflated fuch a perfon to fuch a bifhoprick, 
and requiring and commanding the archbifhop to deliver 
the jurifdiCtion to the.faid tranflated biftiop; which |u- 
rlfdiftiont bad been feized, according to cuftom, by the 
archbifhop during the vacancy. , 

Upon the whole then, as there never was a fee taken 
by any perfon whatever diat could ftand as a precedenf 
to juftify the modern claim of ap Option, and as this claim 
muft be governed by ufage and praftice, it is hard to 
knovq under whom they claim the prefent praflice. For 
neither the Pope himfeft, who was'the prime agent in the 
tranflation, and much lefs the archbifhop, who had no¬ 
thing at all to do, in it, either claimed or enjoyed fuch a 
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No. X. 

II 

Of the Places ^Meetinc .if Pu.BLic Coui(crts ^ 
this Kingdoa^, and of Affairs ^ Peace and 'WKtb 
^thenein debated-^k 

Of the places of t>RENKtIS .had jl 1 fuccafe by foiiawing the private 
Sccoune'iisr**' cotwfeliif.his.flatteters;} for in his abfoncc.his brptheF 
Belinus had waited .and <taken his countryk Upon .die 
foa the iking Denmark, who Was in love with the ’iady^ 
met him, and'/ought with him, anditook the lhip.whereia 
die lady .was; the/hips .were difperfed by {lormj the iking 
of .Denmark imd the lady caft upon -^^orthumbepland, and 
^ taken by^ Belinus. His brother Brenni^ re-coUe£ting his 
foips.and forces, landed in Britain, and fought with Belinus^ 
but loft 'the day with the death of 20,000 men and almoft 
all his d^orweglans flain, himfelf hardly efcaping into 
plrancc. Belinus‘having obtained the vitSfory, cmvocavit 
emnes regni prqares intra Ekoretcuja conflio eorum trad^aiu-* 

' O^r. Monum. rus -quid de rtge £)acorum facerety he fummoned all the 
peers of the kingdom ‘to York to advife widi*them what 
hc'ftiould do vrith the king bf'Denmark« 

Of the fummoning of councils, and of the word pw- 
eeresy fomewhat, hath been fatd before; that which I 
»(•rC.ldd fpeak of herf. is the place of meeting of the pub- 
^c council, which is named to be at York) the next city 
in honour and antiquity tp lA>ndon: but in regard that 

tbpro 

■* The enitiing TraA l» % part of fome tiolledions on eonftitutienal fulr- 
jcAs, by BvLSTtopx .Whitlocks, corptniilioner of the great ^ in 
the time of the Commonwealth, which tnaQr perhaps throw fome light on 
the ^eftion o^ the right of parUamejit to ndvife in concerns of peace and 
war, tvhich has lately been very ably contended-for in botl^ hoofiSof par¬ 
liament. Other irifts of the fame author, apparently in his owrl-hand- 
*>'*hands of the EtfiToav Md are intended to be brouatt 
darward in this pubBcation* 
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there is much m^re matter upon this fubje^ than this book 
' will conveniently admit to be here inferred^ 1 muft refer 
my more Jarge dilcourfe hereupon to another bo(^) whercr 
further occafion for it will be offered. 


The bufinefs about which the public Council was fum* of matters of 
moned by Belinus, was to advife what (hould be done with j‘|" **“*’*'* 
th e kit^ of Denmark, then in prifon, who had propofed to 
tlfe king to fubmit himfelf and his kingdom to Belinus, 
and pay him a yearly tribute^ if'he would permit him, with 
the lady, to return free to Denmark, and that the league 
ihouldabe confirmed by oath and pledges; c$nwcfitis pro* 

Hribus cum id indicatum fuijfet ajfenfum prahuerunt cunSliy caiff. Monum. 
&c. The peers being.called together, when this was re¬ 
lated to them they all afTenled thereunto. Belinus, accord¬ 
ing to their advice, releafed the king of Denm^k out of, 
pnTon i and he and the la^y upon thefe conditions returned 
to Denmark. 

The matters of peace and leagues with foreign princes^ 
are proper for the confultations and determinations of 
public councils, and have been generally propofed to them. 

Brute advifed with the majors natUy his public coun¬ 
cil, about matter of peace with Pandrafus, as is before in 


the ftory. 

Arviracus, by the counfel of the majores natUy made 
peace with Claudius the eniperor, and agreed to pay him 


tribute, &c. 

The magnates Britannia 


advifed kin^ O^vius to be 


ftow his daughter and crown^^n Maximinian, a Roman 
fenator, for confirmatioif bf peace* between the Britons 




and Romans! The like was in king Arthup^s time. 


King Ethblreo, by the counfel of his primates, made 
A peace with Danes, and gave them a yearly tribute;r 
pro bom pacis^ for the gootf of peace. • 

^HB Kke agreement for peace was ma4c vri^ the 
l^aihes, rex et fenatus ^glonmiy the kiAg and the fenatet 
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of England, confentlng to it in the fame Ring’s reign; dnd 
a third peace upon the like terms by the fame king and 
his public council. ' < 

In the year ii88, our king iZ. i« made a peace with 
.the king of France, prafentibus epifeopis et magrnatibus 
ittriufq. regni. Harden, p. 765. Math. Parisj p. 'i56. 50. 
the bilhops and great mbn of both kingdoms being pre** 
fent, and doubtlefs with their advice» 

In the •year 1201, in the peace between king John 
and France, it was agreed, that if either king did break 
the peace, his. barons Ibould be abfolved of their fealty, 
and take parf, with the other king againft their owq. 

In the year 1217, a peace was made between /f. 3. 
and Lewis of France by advice of their counfellofs, &c. 

The peace between England and Scotl^d,^2. E. 3. 
was Qoncluded by the parliament at' Northampton. 

The matter of peace between England and f ranee 
was propofed to the parliament, 5. E, %. Rot. Pari. n. 2. 
So were they in the parliament in 17. E. 3. Rot. Pari, 
n. 7. &c. 'Where a caufe of the parliament is declared to 
be Concerning the truce in Britain, n. 9. it is laid, that as 
the king attemptgtl not war without the parliament's af- 
fent, fo without the fame he would conclude no peace. 
Whereupon the lords and .commons ieverally give their 
advice, that it was good to- purfuc the peace. The like 
confultation in 18. E. 3. Rot. Pari. n.'6.* 22. £• 3. ib, 

n. 2. 28. jF* 3< '*b. n. 2. 

iSiE comhiORS, in the matter of the'-peace with -France, 
do agree to the order of king and his nobles. 28. E* 3. 
Rot. Pari. n. 58. 29. 3. •li.^n. 5. 9.' 

Peace with the Scots denied by the lords .aud com¬ 
mons, 42. 'E. 3. Rot. Pari. n. 7. 

Peace with France treated on, 43. E. 3. - Rot. *Parl. 
n, iV 2. 7. R. 2. ib, n. 4.16^ 17. j8. 13. R, 2. ib. n. i. 
14. R. 2. n. X. 16. R. 2r ib, n. i. . 17. R. n. ib,*ia, x. 
b. 4.' n. a. 8. 4. ik, n. xo. 3. H, 5. 
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41 H-. 5. n. 3. 14. 6. n. i. 23. II. 6. n. 23. 24. and 

'many others of tlie like nature in our recgrds and hif- 
tories. • 

In France the fiirft parliaments uied to treat of peace] Haillait)f. 1S9. 
and both there and in other nations in their public coun¬ 
cils, matters of peace were generally debated and advifed 
upon, as being of fo great weight and confequence to all 
men, that it was held proper for die confideration of fuch 
^CDunciisr , • 

a 

BFjpiNUS, by the advice of his public council, did Of leagues tr«a(. 

Thake a league with the king of Denmark, to which the on inpubli* 

• f . ® * • councils, 

council did aflentj *as to a matter very proper for their 

advice and concurrence. 

t 

The i&me inftances which are remembered in the pre- 
ient chapter of publib councils confuiting about matters 
of p;eacp, are alfo applicable to their confultations about 
leagues, and therefore not neceflary to be repeated. 

The league made by the barons againft'.king John 
was communt confenfui Math.. PariSf p» 235. 7. by com¬ 
mon confent of them all. 

The commons, havihg given aid tp'the king, do re¬ 
quire, that if any league be taken with the enemy, that thS 
profit may be laid up for the eafe of the commons, 5. R. 2^ 

Rot. Pari. n. 68. 6. R, 2. ih. n. 9. 

A LEAGUE between the king and Sigifmund king of 
the Romans^ and their heirs and fucceiTors, is-cGnfirhned 
by whole alTent of {larKamenty 41 H. 5. Rofi ParK ' 

The inftrument of this allianc&<i% upon record in the par¬ 
liament rolls of time.* * *• “ 

A OR ANT.by the parliament to the queen dowager in 
purfuance of a league, i. ,H. 6. Rot. Pari. n. 40. 

The leaguk between the duke of'Burgundy and die 
, French confidefedin parliament, 14. H. 6. Rot. Pari. d. 2.' 

LAewlse a league to be had between l&ngland and 
P|^e treated onj 23. if.: 6. Rob P4rl.i|n. a. . R. £. 4. 

Rqt Pari. 11. 27. 

V0L.II.’* 
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Among the Jews it is alledged that ^elr great fenate 
cognofcebat i*. faederibus^ Shiccardus c. EleSi, Theor. 2 » 
Majftcht. Sank. Mafchenos & Talmud \ had coguizance of 
leagues; and that made with the Gibeonites was by aflent 
of the princes. Joihua, c. 9. v. 15. “ And Jofhua made 
« peace with them, and made a league with them .to let 
them live, and the princes of the congregation fware 
to them.” 


or matters of 
war in public 
councils. 


BELINUS, governing'the whole ifland from fea to fea ' 
in quiet, confirmed the laws which his father ma4e} he 
caufed the great highways crofs the ifland to be ma^e. 

Brennus his brother, not obtaining^ fuccour in France, 
went to the duke of the Allobroges, that is, of Savoy and 
Piedmont, where he was honourably received,^ married 
to his only daughter^ and after his dcfath fucceeded him in 
' that kingdom, where he raifed an army and tranfported it 
into Britiun. His brother Belinus being ready with ano¬ 
ther to fight with him, the mother of them both came to 
Brennus in the midft of his troops, and fell upon his neck, 
kifling him, and, (hewing him her breaft which gavf; him 
fuck, with pathetical arguments ofa mother pcrfuaded him 
to go unto his bro|her and forbear the battle, Belinus met 
hjs brother with all affection, and by this mediation of the 
mother thi brothers were reconciled, and came togedier 
to Troynovant, Loildon; where, confilio capu quid face- 
renty having-taken council what they (hould do, they pre- 
^parJStan army toge^et to invade Fnuice. 

That the matter of w&r.'is proper for the advice of pub¬ 
lic councils, the fame Authorities Which are before cited for'■ 
matters ei peace and league are pertinent likewife to this 
fubjo^ ai;^ nged no recital, * 

It hath been the conftant pra£tic^ as dwou^out’^all 
our Tories doth ^pear,, to< adt^iie>with' public councils in 
niattein of war. '* 

This was done by Brute, B^nu%. CalBvelaune, Ar- 

‘ viragus^' 
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ViragiiS) Vbrtig^ri, *Aurclius, Ambrofius^ Arthur^ and 
generally all the Britiih, Saxon, Danilh, Komian, and 
other kings of this nation, and of all other countries} it 
being a thing fo piuper and natural in matters of diat great 
moment, as war is to advife with council about, and fo 
fafe and prudent for a prince not to advebture upon with¬ 
out the counfel of others. 

^Tjg^everal ftories do manifcft this, and are too many 
*^?^e particularly mentioned.* 

M ALTERS of war with France were treated on in par- 
liatn eing6. E, 3. Rot. Pairl. n. i. i’]. E. 3. n. 9. 18. E. 

n. 8i ^5* 3* ^‘*7* Et 3* n. y. 43* 3* ^* 

47. j?. 3. n. 2. 50. E. 3. n. 2. 51. E. 3r.n. 12. 2. R. 2. 
n. 6.19. 25. 3. R. 2. n. 5. 4. R. 2. n. 3. 6. R. 2. n. 3. 

7. R\ 2. a. 3; 8i 2. n. 2. • 9. R. ^, n. 4. 10. R. 2. 

n. 2; XI. R. 2. n. I. 14. R. 2. n. i. 15. R^%, n. 2. • 
17. R. 2. n. I. 2. H. 4. n. 12. 4. H, 4. n. 3. 6. 
n. 3.* II. H. 4. n. 2. a-. H. 5. n. 5* 3. H. 5. n. 3.' 

4. /f. 5. n. 3. 7. AT. 5. n. i. 14. AT. 6. n. 2. 27. AT, 6. 

n. 17. 29. AT. 6. n. I. 8. A. 4. n. 28. 14. A. 4. n. 18. 

Consultations injparliament touching the war with 
Scotland, and other parts, are in the rolls before cited, 
hnd in 6i A. 3. Ron Pari. n. 6. 50. A. 3$ n. 2. i. H, 41 
n. 81. 8. H, 4. n. 2. 17. 2. n. i. i* H. 5. n. 9. 

I HAVE taken the pains to infert the particular parlia¬ 
ments wherein matters of wa!ir were treated on^^ that it 
may be leen how, iii all times of ^ar; the ajfvice 9^ 
parliament was therein requirc;fl^ and that by our wi&ft 
and bed: kings i and the lame courfp was continued even 
io our times. 

Some do take the true Rate of this queftion <0 be, that 

» ‘ t 

the Jting, if he pleafe, may commence -a war againft any 
foreign, enemy, bat that he qpnnot maintain it without.the 
coiife^ of parliament, unleis he have fulEcienif of hi$,own 
meaqB to defray the charge of it, becaufe Jhe can levy nb 
without alTent of the parliament; nor can the king 
Z 2 . compel' 
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compel any man to fervc him in his wars without thff 
like confent# 

As it is to this day among the Swedes and Goths, 
where the king can raife no money without the Rickf- 
dagh, nor compel any to ferve him in his wars abroad but 
by their a£t. « 

And this is alfo the law in Germany, and other coun¬ 
tries, and taken to be grounded upon the law of the Jews: 
their great fenate cogmfcehat de hello^ Shiccardus'jus 
Habraor. c. EU£f, TheoK 2. j had cognizance of, wars, 
which could not be undertaken, nec omnes obligal^ty in¬ 
vito Synedr{Oy Schiccardus c. Bellum. Mayin Jbieldch. 
Cp 2. nor did bind all without the cohfent of the Sanhe¬ 
drim. It is further laid of the king of the Jews, that 
. he being to begin a war wath any of his neighbours, 
necejfario frius deliberabat cum ma^no fenatu^ citra cujus 
confenfum miles non exibat. icc." was of neceffity firfl: to 
.confult with the great fenate, without whofe confent the 
foldier was not to go forth. 

With this agrees the law of England in terms, and 
that of Sweden i and it was the law of Germany and of 
mod; other countries t and certainly where chief magif* 
trates do advife with their great fenates in matters of war, 
they commonly profperj .but where they do engage in 
wars upon their own judgment, or by advice of fome 
few* perfons, and perhaps flatterers, it ferdom thrives, but 
mifchief aijid prejudice accompanies fuch undertakings; 
'""'^s^did that of' BVennus, who, by fach advice, brought 
foldiers from Norway wit} invaded his brother, to his 
own no fmall detrhnent and<«hazard f but when both 
brothers joining together advifed with a public council 
about misftter of war, and by their council undertbok 
it, the fuccefs thereof proved very great;, for “ihey, 
by.this advice, tranfporting their army into France, 
fubdtied al^ that country and the feveral kings '^bf i^ 
and of other oountrics ; went to Rome, wafting Italy. 
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^who made a pe^e with them by great gifts of filver and 
gold, and a yearly tribute. « 

From •thence they went to Germany, whom the Ro¬ 
mans affifted, contrary to their league wilh the Britiih 
brothers^ to revenge which, Brermus marched to Rome 
with part of the army, Belinus with the^other part of, the 
army vanquifhed their enemies *in Germany, and over- 
took his brother at the fiege of Rome, where they hung 
^^nty 5 our nobleRomans whp werehoftages for the peace; 
and Rfeer a fharp fight with the confuls on the one fide 
of thoA . and the citizens iiTuing out on the other, fide of 
them, tile brothers^ with a great flaughter ^obtained the 
viiStory, Gabius, one of the confuls, being flain, and 
Porfenna, the other, taken prifoner: they alfo took the 
city of Rome itfelf, and bellowed the hidden wealth of it 
among their foldiers. Brennus ilai^ and died jn Italy 
Belinus returned to Britain, where he governed in peace^ 
built' Gloucefter, Billingfgate, and the great Tower in 
London, where he was buried. 




*3 
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X^ORD LOUGHBOROUGH'S Argument on Fines 
ON Admission to Copyhqld Estates, in the Case 
^Gran'I' verfus AstlEj^ in the Common Pi;i*AS. 

T he Cafe in which this argument was de^'i'ered 
came qu at the affixes for the county of Eifex, whei^ 
ft, general verdict was found for Aftle, fubje^i to the opi> 
nion of the court of common pleas on a cafe referred; 
Vhich Rated, That Aft|e was* lord of the faid '.Tianor of 
which the tenements mentioned in the declaration w^re 
parcel, and that the fame were held of ARle, as lord the 
faid manor, by copy of courtrroll, at the will of the lord, 
according to the cuftom of the laid manor, and that the 
' fine was arbitrary j that Grant had craved admiHion on the 
death of his father, and was accordingly admitted in fee 
to all the faid copyhold - tenements, upon which admilUon 
a line of 98 /. 18^4^. was alTelTed •, that the faid line of 
98/. i8j,^4</. appeared to •’be two years improved value 
of the faid tenements to which Grant was admitted,, after 
dedu£ling 9/. 193. for. the quit-rents,^ which were 
1/. 9/. tod,^2. year; that Aftle had not deducted any- 
'tlun^^t of the -faid fine for land-taJi ; that Grant had 
paid 84/. 5r. 8^4 into coifrlfupon the common rule. 

The quellion Rated upomthi'S Cafe was. Whether the 
lord of the faid manor was bound to allow aiiy fum of mo¬ 
ney for land-tax ouf of the faid fine ? If he was, a noi^uit 
was to be entered $ if not, the verdi£t to Rand. 

After Cafe had been argued alt the bar, Jord 
LoughJ’orough delivered the Opinion of the CQprt ttt the 
follpwing effeft: 

LpRJf^ 
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Load Loughborough. * This queftion was truly 

* confidered as of great concern to the public at large: it 

* has undergone a very deliberate examination, and we are 

* all of opinion, that the lord of the manor is not bound to 

* make^ny dedudlion for the land-tax out of a fine due for 

* admiiGon on a defcent, which is the prefent cafe. 

‘The grounds which led u^ to til^is determination lie 
narrow coinpafs. 

^^IiTthe firji place the land-tax is annual, and, however 

< p^able its continuance may be, there can be no legal 
^jjjgwmption as to the future intentions of the Legiilature, 

* and there can be^no dedu61ion, by anticipation, of an un- 

< certain future burthen. 

< In the Jecond place the tax, though commonly called 
‘ a tax upon land, is not *in.its nature a charge upon the 
‘land} it is a tax upon the faculties of men, ellimated, 

‘ fiflH according to their perfonal eftate} fecondly, by the 

* oliices they hold; and laftly, by the |and in their occu- 
‘ pation. The land is but the meafure by which the fa-t 
‘ culties of the perlbn taxed are eftimated} and where it is* 
‘ intended by the Legiilature that the burthen ihould not 
‘ ultimately reft upon the perfon> charged, a power of de- 
‘ ducting is given him by the a£t} as in the cafe of rents, 

* and other certain outgoings: but no deduiftion is ^Uow- 
‘ ed for fines^which are uncertain. 

< In the laji place, this claim being new,^ and there being 
‘ no precedent nor inftance to fupport it, the lifage of al-i 

< moft a century^s, a ftrong proof that* no fuch d&lu^ion'* 

* ought to be jnade, and amounts to a contemporary and 
‘ permanent expplition^oFVhe lantf-tax a£Is in feyour of the 

* lord. 

‘THESE'are the reafpns which have weighed in the 
‘ opinion of the court to determine this Cafe in the man* 

‘ ner I have feated. * • * i 

/< Bui* the fubje£l having led to much curious and in- 

* terefting inquiry iqto the nature df copyhold efeateS| 

7 * 4 * and 
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* and the progreflive advancement of the^ rights of the to» 

‘ nant, I wifh. to ftate a few circumftances that have oc« 

* curred to my obfervation, for fhe inaccuracies of which 
‘ I only am anfwerable. I do-it in order to excite the 
‘ inveftigatibn of perfons more able and more diligent; 

‘ particularly of ihofe who are acquainted with the anti- 

* quities of tliis country as well as its laws: and I wifli it 
‘ may have the efFeft of engaging the attentioi^^of 

‘ plaintiff in the prefent cauff, who I am fure is very Zie 
‘ to mak^ an inquiry of the nature I am going to point 
‘ out, > . 

‘ Copyhold tenures are agreed by all writers to be 
‘ more antient than the Norman government. In fome of 
f the moll approved authors the copyhold tenure of land is 
‘ derived from the ftate of villenage^ which how" happily 
5 forms a very obfeure title in the law. It is fuppofed, that 
‘ all copyholders were originally villeins, and that hy the 
‘ mitigation of villenage, and the progrefs of enfranchife- 
. ‘ ment, the eftate grew by degrees to be more frpe and 
^ permanent, till it came into the condition of a copyhold, 

* I CANNOT help doubting whether th^t dedudlibn is 
‘ not founded in Qiiffake. The circumllance which fir(!: 

‘ led me to entertain the doubt is, that in thofe parts of 

* Germany from whence the Saxons migrated into Engird, 

‘ there exifts at this day a fp?cies of tenure exadlly the 
‘ fame with our copyhold eftates, and that there exifts 

^ ‘ ]riee<wjfe at this day a cemplete ftate of villenage ; fo tha^ 

‘ both ftand together, and. ^e not one tenure growing 

* out of another, and by degrcps laft'uming its place, In 
‘ Eaft Friefeland, the dutchy of Brunfwick, and other 
> northern parts of Germany, there are villeins in grots, 

‘ and villeins regardant, with the fame rigour which .our 
‘law formerly knew. There are alfq copyhold tenants 
‘ who a,rQ freelnen, but whofe eftates are alienable oply by 
llicenfe, and are ^tranliiiiirxblc by defeentj fuid in bdth - 

‘ inftance^^ 
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inftances they ijiuft.pafs through the courts of the lord, 

* Nay, in the antieut feat of the Anglo-Saxcns there ex- 
‘ ills at this day that peculiar jdefcent to the youngeft fon 

* which we call bonough Englijh j of which the name 0 iews 
‘ the original. 

‘ What I have ftatcd I found in a vtYy accurate trea- 
‘ tife' of German law by SelchowJ one of the profelTors of 

* the uni verfity of Gottingen, entitled, “ Elementa Juris 

^mt^Germanici** , • ^ 

-IIS Teems fufficient to ne^tive the idea that copy«^ 

* hold^ s fprang out of villeins, In England villenage has 

< ceafed and copyholds remain; but here,. as in other 
^ countries, they both prevailed at the fame time. 

‘ It is not difficult .to conceive that, whenever agri- 
f culture jiecame an objedl’of .refpe^t in the northern and 
f weftern parts of ioirope, thofe who applied thjemfclves ^ 

< to th^ cultivation of land, though inferior in point of 
^ dignity, would be equal in point of freedom to thoib 
‘ whofe only profeflion v\ras arms. The copyhold tenants 

< were hufbandmen; their perfons were free; and in that 

< refp^dt they were as much above the villeins as, in point 
^ of confequence, they were inferior in a military age to 

* thofe who had arms in their hands. Their lands were 
f’ held of a lord who could defend them, and who, in re-> 
f turn for that defence, was entitled to certain profits and 
f advantages founded upon padlion exprefs o^ prefumed, 

* A FINE to he paid on the change pf a tenant is almoft 
‘ a,conftant incident of a copyhold eftate*, and it does not 

* feem to Have been long before the end of the reign of 
‘ queen Elizabeth that courts'of law interpofed to mode- 
f rate the exercife of the lord’s right to a fine,.where the 
f cuftom had left the amount of it uncertain; for it is 

* pretty remarkabje that a queftion on this fubjetfl; was de- 

* pending in the .36th and 37^1 of queen Elizabeth, iii the 

f court of Icing’s bench, and in this court, at the fame 
^imc: you will fi|id it yi i. |lolle’s Ahr* 507. and^ in the 
^ ’ ’ ‘con- 
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* contemporary reporters. The queftiqn was this: Undei^ 

‘ what circifmftances a refiifal to pay a fine ftiould amount , 
‘ in a court of law to a forfeiture of the copyhdid eftate ? 

‘ It was contended upon the part 6f the lord, that the, 

* mere non-payment of the fine aiTefied would amount to 

* a forfeiture. * 

• That propofition appeared too ftrong even in a comt 

* of law i however, the court of king’s bendj^in^e 
< 36th of Elizabeth, held, chat after the demanljHff^ 

* by the lord, and the relufal of the tenant to paj^oint 

* the fine fliould be unreafonable, the eftate fhouldv^.,.. [k 

* feited. , * 

‘ This, court, a term or two afterwards, in the Cafe 

* of Jackman V. Hoddefdon, repojted in Cro. Eliz. 351, 

*• held, that in fuch cafe there was no forfeitv.re. The 
‘ court of king’s bench (as has been juft ftated) had held 

* the contrary, but the opinion of this court prevailed; 

* and in the 43d of Elizabeth* in the Cafe of Hobart v% 

‘ Hammond, reported in 4. Co. ay, b. the court of king’s 

* bench, referring to the Cafe of Jackman v. Hoddefdon 

* in the common pleas, varied their idea, and held, that 

* the refufal to pay an* unreafonable fine was no forfeiture 
‘ of the eftate. ' From the manner in which the report of 
« that Ode is ftated, and thd anxiety with which the Judges 

* (upport the propofition, one would be 5pt to conclude it 

* had not begri.of great antiquity. 

‘ A FEW years afterwards, in the 6th of king James, 
‘ m'*Willowe’s‘Cafe, 13. Co. i. this point again occurred, 
‘ and the law was not then taken to be fo fettled as for the 
‘ court finiply to fay, “ the point is fo}” but the report 

* ftates a jgreat deal of reafoning and argument to fupport 

* the pofitibn, that the Judges not only might, but qpghtjj 
< either upon the fafts appearing upon aidemurrer, or upon 
‘ ct^idence,, to go to a jury, to determine what was a re^ 
‘ fonable fine j and in that cafe the court held, dhat 

^ years value v/as an unreafonable fine. 
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^Tffus then-^e tnattsr refted; the finip was to be 
^ hy the i<^) and whether it was leafonable or 

^^rtafodable, was a'queftion fot the conllderation of 
court and and-it would obvioufly be fubjefl to 
^ ^ch ^uduation and uncertainty. To prove upon'a 
f tr^.^die Annual improved value of land,^ and then to cal- 

g 3 W much of that value fliould be paid for a fine, 
ly to be attended with fo much dilhitisfa£lion, 
ourfe would frequehtjy be had to the court of 
r, which had always relieved againft the for^i- 
i taken upon itielf, without a jutyi to determine 
‘ what Ihould be a areafonable fine, 

‘ Lord-keeper Coventry, in the 5th of Charles I. 

* and again, in the 12th bf the fame reign (i,Chan. Rep. 18. 

* or 33. fu), 'and ibiii 51, or 96. (i)„held, that ene year’s 
f improved value was a rcafonable fine—guar^ng the de^ ‘ 
* cree~that one year's value fhould not be counted a fine 
< certain, but referrable to the difcretion of the court whe- 
(ther it was reafonable, and that the payment was then 
f dire6ted becaufe it was reafonable. 

‘ iSr the 29th of Charles II. ii^ the year 1677, lord 
» Nottingham, in the Cafe in 2. Rep. in Chan. 135. (r), 
f held, that two years value a reafonable fine j and 
* at the time of this determination, in 1677, two years 
* value was npt*a much higher payment than one year's 
* value had been at the time of lord Coveh(i;y's determi- 
f nation. The intoreft of money had b«en*reduc^, andl 
^ from that and other caufes fhe value of land had rifen. 

* One year's valfle might abe.Dearly*as large as an aliquot 
* part of die felling price of land in the 5th of Charles I. 
f as two ypar^ value at tfie time of lord Nottingham's de- 
* tevmination. From that time to the prefent the idea of two 
f years value bein^ a reafonable fine, in the cafe of a fine ar> 
f bitrary (pr, in thp more proper phrafe, arbitrable \d) ), 

(o^ Middleton v. J^kfon* (f) Morgan^. Scndamore. 

\(^]j Pophaip V. Lancafter. • (fl) Cro, Elis. 351. 

‘ hafo 


m 
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has prevailed Uniformly} and the adhering to this rule has, 
been a matter of very great convenience, though it can¬ 
not be faid to be a matter of ftri 61 : juftice. J 
‘Two years value, the infereft of being 

per cent, as at the time of lord Nottingham’s determine* 
tion, is a mucH larger proportion of the felling price of 
a copyhold eftate than the fame number of years purchafe 
the intereft of money being at five and four 
But to follow the variationi of price would createJpHe 
fufion in this property, would occafion a deprecip^int , 
it, and is not the true intereft of the copyholder. Vv-.- ^ 
lie convenience therefore, that great fource of law and 
juftice, has eftablifhed the authority of the rule laid down 
by lord Nottingham j and it is to be obferved, that the 
decifion was not above eighteen years priefr t<S the firft 
land-tax a£t. From that time to the prefent hour not an 
inftance can be found where there has ever been a'dcduc- 
tion from the two years value (then fixed as the utmoft 
amount of a fine) upon account of the land-tax. 

‘It feems therefore to me much better for the inte- 
reft of copyhold tenants, and fqr the public advantage, 
as there is a great deal of that property in the kingdom, 
that the fine to be paid upon the renewal of a copyhold 
eftate fhould be ftri£lly ke|[>t to that fum which has fub- 
fifted now above a century, namely, twot-years improved 
value, without; any deduction except for quit-rents, which 
can hardly he called a dedu^ion, for the lord muft allow 
that which fie has received or is to receive*,* 

* On this judgment of tlx: coqrt q{ eonmon pieai a writ of error was 
brought in the king's bench, whereon a venirt di novo was granted, and 
the caufe was accordingly again tried before Juftice Aflihurft a| tho Lent 
atlizes for the county of Eftex, as. < 3 eo. 3. when a verdict was found fy ■ 
the plaintifT Astt.x, fubjeft to the determination of the court of ifing'a 
l^nch,^ Whether the plaintiff was bound to prove'the exaA fum'laid 
On wh|ch loid [Mansfield delivered the Opinion of the court in f^our'of 
the defend nr, for whom judgment was accordingly given. The Call,is re¬ 
ported in Donglas from whence the foregoing Argument of lord Lough¬ 
borough in C. P. is extraSed. ^ 
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i^ASE 


8 n the CoNStRtJCTioN ^Marriage Article* 


and Cross Remainders} ^vUh Opinion ef Mr. 


BOOTH, Argument ofUm. WEDDERBURNE, 
Decree ^Lord Chancellor APSLEY. 



articles of agreement made between Charles duke 
of Richmond J[ father of Charles then earl of March, 
afterwards duke of Richmond), of the one part, arid Wil¬ 
liam late earl Cadogan, father of lady Sarah Cadogan^ 
of the other part, in,view and' confid^ratipn of a marriage 
then intended between the faid earl of March <and ladyi 
Sarah Cadogan, the laid earl Cadogan did covenant that 


Lord Cadopoy 
by articles mads 
on the marriajf^ 
ef his daughter 
with the earl of 
March, cove¬ 
nants to lay out 
' 60,000 1 . in the 
> purchafe of 
lands, to be fet¬ 
tled to lord Ca- 


he would acknowledge unto the duke a recognizance of dogan for iife^< 
llatute ftaple in the penalty of 100,0001.; which recogni- si^™*March7or 
zance is thereby declared ihould be a fecurity, that the the joint lives of 
laid earl, his heirs, &c, Ihould, within three years next wifcf remlin- 

der, if the lady 

furvived, and there was no ilTue of the marriage, to lord Cadogan in fee; but if ilte furviveil, 4 
and there was tlTue, then, as to a moiety, to the lady for life,.and as to the other moiety 
during her life, and the whole after hef death to the ciiildren of the marriage, as lord and lady 
March Ihould appoint; and for want of appointment, to all ilic chitdien (the eldeA fen< al¬ 
ways excepted) as ledants in common in tail; and for want of fuch iffue, to ifhe eld^ 
fon in tail; and for, want of fuch. iffue, to lord Cadogan in fee. The money is 
afterwards laid out in the purchafe of lands, whtefi^are sonveyed to the then fub- 
Alting iifes of the articles. Lord and la^y March du without malcing any appoints 
meat, leaving an eldell*fun and fix younger childlen.* The eldcft fun afterwards pur- 
chafes the truft eflates j has them conveyed to him by an a£I of parliament on his engaging 
to pay certain pecuniary portions to thf' younger children; the portions of the younger font 
to be paid at twenty-one, and tJfofc*t)f the daughters at twentyvone, or marriage: and in 
cafe of their deaths before fuch refpedlive periods, the fame to be paid to the perfons wIh* 
would be intitled thereto under the articles. One of the daughters afterwards dies under 
twenty-one unmarried.—The Ibveral. Ovinioms ef Mr. Booth and Mr. Pattkrson, 
'’'~tPb| 0 ier the eldeft fon Was intitled to the portion of the deceafed daughter, or, a court of 
equity'would fupply (he want oferofs remainders in the articles, and diredt the portion of 
tlie dfe^fed to be divided amongfl the furviving younger children ? * , • 

N. K. To this Caiih, and the Opiniona thereon, is fubjdtned a ^te of the fame Cafe, a* 
afterss^ds a^ued before lord chancellor ArtiiY, who^iecreed in favour of the younger 
childM^ 


after 
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after the faid marriage (hbuld be had, out the fum of 
60,0001. in ihe purchafe of lands, tenements, or heredita¬ 
ments, in England, of an eflate in fee fimpl^; which^ 
when purchafed, fhould be fettled and affured,' and the 
intereft and {Produce of the monies, until fuch purchafe 
fhould be made,^ fhould^ Immediately from and after tKef 
eild of the faid three years be applied to the ufe of the faid 
earl Cadogan during his life, and after his d^yth J n 
the ufe of *the faid earl of March during the joint livi,^'" 
the faid earl of March and lady Sarah Cadogan ;^6n of ' 
(be ihould furvive the faid earl of March,'her thJSniaal'; 
tended hufba-nd, without a child or children of the mat*- 
riage, to the ufe of the faid earl Cadogan, his heirs and 
ailigns for ever ; and if ihe fhould furvive the faid earl of 
March, and there Ihould be ifTue of tlie marriage theil 
.living, or born afterwards, then, as to one moiety thereof, 
to the ufe of the faid lady Sarah Cadogan for life;*arid as 
for the other moiety thereof during her life, and the whole 
^ after her death, to the ufe of all and every the child and 
children of the bodies the faid earl of March and ladj» 
Sarah Cadogan, viz. if but one fpch child, to fuch'-only 
child and the heirs of the body of fuch child j and if there 
Ihould be two or more fuch children, then to all and every 
fuch children (the eldeft forf, if there fball be fuch,' only 
excepted), and for fuch eftate or eftates and in fuch man¬ 
ner and proportions as the* faid earl of March and lady 
Sarah Cadogsm, his intended wife, ihould by any deed oi' 
writing declare, direft, Jiipit, and appoint the fame or 
any part thereof, fo ^s to' every child cf the faid mar¬ 
riage (the eldeft fon only excepted) an eftate of the value 
of io,oooh at the leaft ihould be fufticient in valud (of 
that purpofei and in defeult of fuch appointment, to *Jie 
ufe of all and every fuph childr^en of the faid earl of Mafch 
to be^ begotten on the body of the laid lady Sa^ CWo- 
gan (thfe ejdeft fon, in cafe there fhould be any, always- 
excepted), equally to be divided between them, ihare an^ 

ihar«» 
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(hare alikcy as tenants in common^ and not as joint te¬ 
nants, and to the feveral and refpeftive heirs* of their re- 
fpe£tive bodies iiTuing} and for want of fuch ifTue, to the 
vfe and behoof of fuch eldeft fon, if there ihould be anj, 
and the heirs of his body lawfully to be begotten} and for 
want of fuch ifllie, to the ufe and behoof of the faid earl 
Cadogan, his heirs and affigns for^ever. 

The marriage was afterwards had; and the faid earl 
rdiJ^r^cknowledged, before the lord chief juftlce of the 
coiSlfcf common pleas, at Weftminfter, a recognizance, 
in the^ture of a ftatute ftapie, in the penalty of 100,0001. 

’buTme^ before he laid out the &id 60,000!., or any part 
^reof. * 

The faid earl Cadogan by his will ratified the faid 17th June 17*6. 
marriage ^ticles, and gav6 whatever eftate he had, or 
was intitled unto, after the deceafe oT the faid dyke and , 
duchefejof Richmond withbut ifliie of their bodies, by vir¬ 
tue of the laid articles, to his youngeft daughter lady' 

Margaret Cadogan^ and her ilTue, with feveral bequefts 
over, as therein is mentioned; and did among odier 
things^ give and devifc unto Henry earl of Shelburne, 

John lord Carteret (afterwards, earl Granville), and the 
faid teftator’s brother colonel Cadogan, afterwards Charles 
lord Cadogan, their heirs, executors, and adrainiftrators, 
all bis the faid tester’s real eftates in England, and all 
his perfonal eftate not thereiil beibre difpofe^ of, in truft 
to fell and difpofe of the fame, and by jind ouPof the mo¬ 
nies thereby arifing {)ay and fatisfy, in th!i firft place, all 
fuch fums of money as he had <iovenanted to pay by vir¬ 
tue of the laid articles, and*a])pointe(f his laid truftees to 
be likewife truftees for fecuring and laying out ,the fame 
accordingly, and made alfo executors of his laid will. 

By a decree in,chancery made in a caufe between the 
laid Charles late earl of March, then duke of Richmond, cery.^Duke and 
and thff IkHl Sarah Cadogan his wife, then duchels 
Ridunont)) and others, p]aintills,'and me faid Charles ‘othen, againft 

' lord Cadogan’* 

• ' «X“tutors, aqd 

, JUiets. 
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i flue of the mar* 
riage. ' 


a9tli Ftb. 1749< 


lord Cadogan, Henry earl of Shelburne, and John lord 
Carteret, afterwards earl Granville, the executors and 
trullees of the late earl Cadogan, and otherr, defend^ 
ants, it was amongft other things ordered and decree4^ 
that the executors and trullees namfed in the faid earl 

m 

Cadogan*s will Ihould fell all his real and pCrfonal eftates 
(not fpecifically devifed), with the approbation of the 
mafter; and out of the ilioney arifing by fuch lale, the 
faid 60,0001. was to be, in^ the firft place, paia arid 
out in the purcbafe of lands, with the faid mafter’s ^ ' 

bation, and fettled to fuch of the ufes in the faid trip nh,. 
articles as were ft ill fubfifting (except the remainder to 
the earl Cadogan and his heirs), and* that remainder was 
to be vefted in the truftees till the further direction of the 
court. 

The faid Charles dulce of Richmond, late earl of 
* March) had ilTue by the faid Sarah duchefs of Richmond, 
.his wife, late lady Sarah Cadogan, Charles now duke of 
Richmond, his eldeft fon, and ilx younger children, viz, 
lord George Lenox, lady Georgina Caroline, who'inter¬ 
married with the right honourable Henry Fox, Efq.^(now' 
lord Holland), lady Amelia, who Intermarried with James ^ 
carl of Kildare' (now duke of Leinfter), lady Auguftst 
Louira,«Jady Sarah, and lady Cecilia Margaretta, jurid no 
other iftiie: to, or amongft, whom no appointment was 

made by their father or mother of the laid 60,0001. or 

■' u •> 

the lands to be purchafed therewith, purfuant to their 
power in the faid. marriage articles. 

The’ faid Charles duke of Richmond (late eSrl of 


'Willj f ciurles March), by his lalTwill, 'ihade the faid Sarah duchefs 

lateflukeoi _/ ’. 


Rklimoi'id. 


of Richmond, his wife, who furvived him, guardijyi of 
four of his faid younger children, viz. lord George Lenox, 
and the ladies Augufta, Sarah, and Cecilia Margaretta, 
who were ^en minors, during his wife's life} and after 
her death, appointed Thomas Holies duke of 'Newcaftle^ 
William earl of Albemarle (botl\^fince decea&d), the faid 

Jai!^a 



' MAKKlAUfi AKTli;i.B» AMJJ «;«U»8 KEMAIN£>ER8* 


35 * 


^ames eail of Kild^se (now duke of Letnfter), Charles 
lord Cadogan-, fiteniyFox (npW (drd Hollsnd)i and Tho- 
mas HiU,c(erq* Hnce deceafed} tiieir guartKans during their 
rcfpe£livc minorities. 

The (aid Sarah duchefs of Richmond afterwiirds departed 
this life. j 


The (aid mafter by his report Certified, that the fum of aSthPeb. 1756.. 
57,40gil. 19s. 8 d. part of the faid 6o,ood. had been laid Rafters Report, 
‘fiaa nfirlHant to the &id decijpe, with his apprc/bationj'in 
•thpllbrchafe of the manors of Charleton and Singleton, 

' 4 nd omer eftates mentioned in the (chedule to his (aid re¬ 


port annexed, and that there remained the i|im of 2590!. 
os. 4d. refidue of !he faid truft-monies, tfo be laid out in 


the' purchafe of lands purfuant to the faid decree; and that 


the only,remaining fund Co anfwer ^e fame conAfled of 
X557L 18s. 7d Banlc Annuities^ theniftanding in the name 
of the faid truftees. * ^ 


By an aft of parliament for vefting the forefts and ma?- K.o.|i.t757-8; 
nOrs of Singleton and Chadeton, and other lands and te- ***'^*'** 
nemen» in truftees freed and difcharged from the eftates 
and ^rufts to which the fame then were fubjedl, and for 
other purpofes’ therein" mentioned, reciting to die 
hereui^beforo ftated: and further reciting, that the faid 
younger fon and daughtersoof the iaid late duke and 
duchefir Richmond were, by virtue of the faid marriage 
articles, feverally feifed c^knd entitled tp^the lands then 
purchafed, and reihatning to be purclude^<»with the faid 
6o>oooU as tenants in common) "to dieiti ind did^eirs of 
thdr refpedive bodies, with.*.(ih>r8*remaiiider8 of fuch of 
dteir refpedive^&iares^ iii ca/k of ahy of their deaths with-, 
out idue) to the furvivors of them in common in tail, 
with other^ leinainders over;.fo that the laid'Henry Fos^ 

(nbw lord Holland) and lady Georgiaha Cardltiie hU wife, 
and die &id ead of KLUdafe (now duke of JLei After) and 
Amdiar bit wife, were thm* enable^ ai^ the fidd lord 
QnMgn li'cnpISV ^ the* (hid bdise il^uib) Louifa) Sa* 

N.yoi.. n. a rah. 
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rah) and lady Cecilia Margaretta, wh^n they fhould attain 
their feveral ag.es of twenty-one yeafs, wBuld be enabled, 
to fufFer recoveries of their refpedtive undivided fi^th parts 
of the faid premifes, and thereby bar thp intails and re¬ 
mainders created by the £iid marriage articles, and alfo the 
1 reverHon and retnqjnder in fee of the premifes devifed by 
the will of the faid earl Cadogan; but that i^,would be 
very prejudicial to all the parties interefted therein that 
the faid eftates fhould 
among the laid childn 
of Richmond: 

Reciting further, that the faid Charles now duke of 
Richmond, in order to prevent the gfeat prejudice and 
inconvenience which would happen by a divifion of the 
faid eftates, had propofed to take the faid purchafed eilates 
knd the faid 1557I. 18s. yd. Bank Anifuities fo remaining, 
and, in confideration thereof, pay and give fecurity fpr the 
i&id fum of 6o,ocol. in manner following, viz, to pay to 
the laid Henry Fox ^now lord Holland) io,oool. to the 
‘laid earl of Kildare (now duke of Leinfter) io,oool. and 
give fecurity to pay the faid George lord Lenox lOyqpoI. 
at his age of twenty-one, and for payment of 10,cool, 
a^piece to the faicTladies Louifa, Sarah, and Cecilia Mar«- 
garetta, on their attaining their refpedlive ages of twenty- 
one years, or days of marriage refpe^ively i^and in cafe of 
the death of the faid lord Gebrge Lenox under the age 
of twenty-oneb years without ilTue, or of the (aid thre$ 
' younger* fillers ‘before their refpedlive ages of twenty-ont^ 
and unmarried, for the payiheht of their relpe^live io,oooI. 
to fuch perfon or perfoils as lheul£ be intitled by virtue of 
the faid- marriage articles, earl Cadogan’s^will, md decree, 
to their relpe£live lhares of the laid puichafed eftates 
and Bank Annuities* 

- Reciting^. alfc^ that the laid Henry Fox (now lord 
Holland) and hi$ wife, and the £ud earLof Kildare (now 
duke of Leinfter) *and bis wife* were willing and deftrous 


bejfevered ^nd divided into fix par^ 
:n of the faid late duke and du^'MS 
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to accept the pmpofal, but the faid four other youngei* 
children, being then minors, could not cbnfent thereto; and 
therefor# it had by an order of court been referred to the 
faid mafter to.fee Vhether it wbuld be for their benefit that 
the faid propofal (hould be carried into execution. And 
the faid mafter, by his report jated yfh Feb. 1758, cer¬ 
tified, that he conceived the fame to be for their benefit; 
Whic]i report was confirmed j but by reafon of the minority 
oV*e r*id four youngeft cllildren^ the faid propoial cbuld 
not t^e carried into execution without an aft of parliament, 
in ortier to difeharge the faid eftates already purchafed, and 
the faid iSSyh I^s. 7d. remaining to be laid out in lands 
from the eftates, ufes, and trufts to which the fame wef© 
then fubjeft. 

It was enafted Qttnong*other things), that the (aid ma¬ 
nors, melTuages, lands, and the hereditaments jn the a<^ 
mentioned, which had* been purchafed with the laid 
57,4091* 19s. 8d. part of the fiiid 6o,ocx>l. as aforefaid; 
fhould and were thereby vefted in and fettled upon George 
earl of Albemarle, Charles lord Cadogan, and George 
Bridges Brudenell,-truftees therein named, and tfieir heirs, 
to the ufe of them, their heirs and ahigns^ abfolutely freed 
and difeharged of and from all the eftates, ules, trufts, be- 
quefts, powers, limitations, ^rovifos, charges and agree¬ 
ments whatfoe^er created, devifed^ exprefted Eiid declared 
of and concerning the fame by the faid qi^rriage articles, 
the will of the faid William earl C^adogan^ and the faid'^ 
decree, or any of \hem, in truft to coriVey and a^ure the 
fame to the laid Charles (new duhe pf Richmond), his 
heirs or alHgns, or ^ heVrthey (fiouid appoint, upon his 
(he faid duke’s pa}mient of io,oooL a-piecq to the faid 
Henry Fox (now lord Holland), and to the faid earl of 
.Kildare (npw dpke of Leinfter), and the further fiim of 
](0,oooK to die &id truftees* appointed by th^a^ aifd en¬ 
tering into and acknowledging before the (aid lord chief 
juflfi^of .the court of^ common pleas a recognizance in 

A a 2 the 
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naturt of a ftatute to them dbe^^id truflees. III 
the penally of(do>oool. and in the mean tiWto fuch pef<> 
ion and,perlbns, and for fuch ^bite and eftates, ^ would 
have been intitled to the (ame if this a£); .had not been 
made. 

C ^ 

And it was further enadiedy that on die faid duke of 
Richmond’s paying the hiid xo,oool. a-piece to the faid 
lord Hcdland and duke of Leinftery and the further him 
of lOyOod.* to the laid mtftces, and entering iffto"f/i|^ 
ftatute ftaple as aforefiud, Uye faid 15571.18s. yd, ^knk 
Annuities ihould transferred to die faid duke of ikich-' 
mond for his own benefit, and that the fame Ihould not be 
fubjedk or liable to any of the ufes, trufts, devifes, be- 
quells, limitations, or agreements nientioned in the ftid 
marri^e articles, or the will of die laid William earl^ 
Cadogany,<»r the faid decree, or either of them, provided, 
and it was. further enaded, that the laid ftatute ftapb Iroin 
the laid duke of Riqhmond to the faid truftees, and thn 
faid lOjQOoh to be paid to them, ftiould be a fecurity only 
*'for the due performance of the 4ud propofid and payment 
of the find four fevend fums of io,oool* each upon thf 
contingencies therein-before-moitioned, with intereft at 
four pounds pgr’tmt, per ann^mi and dtat until one of the 
laid fbur^fums Ihould bec<»ne (Mq^ble, it Ihould be lawful 
for.the liud truftees, with the approbation of the faid duke, 
to place'out the laud K^oooU lb,to be padd to them on 
'government or real feciiritres, at intereft,in their own 
^ names, 'in order to bq a^(died towards the pa^nnent-of: the 
$tft of the ^ four fums^cdi ip, 00 Ql,.each, which (hould 
become payM>le, and the intereft thereof nt.ibiir per cent, 
in the mean time. 

And it mfurfher era^^, that upon payment the 
. ftid three levend fums.of xo,ooq1; to the ^d lord Hoil^ 
, ,thc duke of Letaftor, and thfe fttd triifteei as ajforefidd, 
by ihe*fttd d^e of Richmond, and on hie enciiring Into 
tike reoGgnizibiffie t9 thaftid tftiftMS|,bo.tlie find dedm 

M 
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imd his heirs^ and 'sU other perfons who% by his s^- ' 

poiotmeilt» an/*convieyEnce ihotild be mfde ^ die fiiid 
manorsithefeditaiiienls, and premi&S) orsSny part thereofi 
fhould at all times after fuch cmveyances inadct bold, uid 
enjoy the faid ixianorS) hereditaments, and premifes freed 
End afifolutely diicharged of, from, %ad ^aioft all and 
eveiy the ufes, trufts, eftates,* powers, provifosy limita^ 
tions, and agreements limited, created, expreiTed, and de- 
d^d,«s aforelaid, concerning the fame; and that they 
t^ faid truftees (hould anfr were diereby inAmnified 
againft all demands from all perfons to whom or to whofe 
life the imd manors, hereditaments, and premlies had been 
limited and fettled in purfuance to the (aid marriage artist 
cles, the will of the fiiid WUliaia earl Cadogan, and the 
decree^ aforelaidf • 

Ik purfuance of which a^ ^ duke paid or ' fecured to 
lord Holland, the duke*of Leinfter, and the ^id truftees,^ 
the frid three fums of io,oool. and entered into die frid 
ftatute ftapie in the fum of 6o,oOGi.s aikl the frid real 
cftates that been purchaied as idbcefrid wereiherei* 

Upon conveyed to the duke and his heirs purfuant to die 

faid ad. * . ^ ' 

The faid lady Cecilia Margaretta Letieac, the youngeft Upon the -«< 
daughter, died unmarried and inte^te, notbafvijfig attained '**“7 
her age of twenty>one yonr% and her frid portion of 
io,<)0q1 . recrtammg unpaid^ to her, bu| ftanding fecured by 
the frtd recognisance from ftic duke to*ber good liicing^ 
his gnicse having paid her intofeft fiSr the fame. • • 

The duke) who was tkk tldeft lord George 

Lepcou rike ie^d fonf and the ddter three ^ughters, are 
all living. . 

Who ip intidcd to the frid io,ood 1. the portion of the, 
filid lady Cecjlial and, Whedier udH the iftme go to aD^ 
or which, of ^ frtd brothers ai^ lifters i and, H«m and* 
in whafamaoncr, ftiares^ or pnportions I 
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Mr. Boetii’f 

jOPlKIOM. 


THIS Cafe requires a great confuieration > and his 
grace the duke Richmond having been 16 indulgent to 
me as not to require any prfscile Opinion from snC) his 
grace fatisfying himfelf with having the difficulties of the 
Cafe, as they appear to me, pointed out, I (hall here lay ’ 
*down, under diftind^ heads, fuch grounds and diftin£);ions 
as feem to me to be the fitteft for the throwing that land of 
light upon this Cafe which may be neceffary for thfe com¬ 
ing at fome degree of infight inj;o the difficulties which 
tend it: 7 t is not necefiary that thefe diftin<^ions Ibould be 
all taken as-fixed principles j fome of them may be 'con- 
fidered as only .private conclufions or affumptions of my 
own. 

‘ First, I think that a portion is generally underftood to 
be that part or lhare which is appointed or allotted^by the 
parent for the provifioh or livelihood oV a younger fon or 
daughter out of the general mafs of th'e landed ^ate, 
which is generally meant to be preferved as entire as pof- 
fiblc for fuch of the defcendants as in an hereditary courfe 
nf fucceffion (hall become the head of the family by the 
laws efiablilhed in this country. " , 

The right of fucceffion to lands here firft devolves on 
the males, where-thc'right of primogeniture takes place, 
and then yn ihe females in equal ihares and proportions. 

SECONDLY, Where in a marriage fettlement any fum 
of money is placed or agreed, to he placed in the hands 
of truileesjo fo to conftitute a capital fund, which is to 
c be laid pu in the* piirchafo of lands to bcf fettled to the ufe 
of the intended hqiband anli his wife, and then fubje^ to 
a term of years for raffing portldfis for younger children 
(or without any filch term), to the’firft and other fons of 
the marriage in tail, and failing Xuch, to the daughters, &c, 
fuch capital fum, till Ihe fome'is laid out, |s confidered 
land op*real eftate; and not as money or perfonal eftate. 

1 'hiRdly, Where, Under anyfettlementadlujflly made 
jjcfore or m^firiage, any lands^ already purchafed, or 

agreed 
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agreed to be purchafed, are in a formal manner made rub<i, 
je( 5 t to the raifin|; of portions for younger children i and it 
is there faid, that in cafe ^ere are more fuch children than 
one, a particular, fum iliall be raifed for and lhall be 
(hared and diyided amongft allduch children in equal (hares 
and proportions, and that the fame' (hjill be paid at their 
ages of twenty-one years, or oA the days of their mar¬ 
riage; unlefs there is ^ particular claufe diretEting, that 
in q^e tffiy of the faid children (hall die before they attafn 
their ages, or are married, the portion or (hare of fuch 
children fo dying (hall go or accrue to the dirviving or 
other children, there fuch (hares of thofe cjiildren who (b 
die under age will not go or furvive (as the expreflion is) 
to or among the furviving children, but the (ame (hall fink 
into thei land; that is, thd land or real eftate will be dif- 
charged from the ruling the (ame; *and this is in order to 
preferce the landed efta*te as entire as poflible for the be¬ 
nefit of the heir, as will be faid under the next head: for. 
Fourthly, If a portion is fo dire£Ied to be raifed out 
of land by a deed or will for the beneht of a younge/ 
child, fon or daughter^ to be paid at a particular age, as 
at the age of twenty-one, or at'the age of fevepteen or 
eighteen, or on the day of marriage; there, if fuch child 
dies in ite tender years, that portion (h^l not be raift^d 
for the benedt^f its next of kin, or for the a;dminiftrators 
of fuch child, but (hall (inlc for the benefit of the heir of 
the family; “ for as die donor or ,teftator»meant only to 
“ load his (amily eftate with a^provifidh for fuclf younger 
child in caf^ he (hould want it, and fuch younger child 
dying before he came*to'that age in which he was fup- 
pofed to have occafion for a provifion fqr his future 
“Jliyelihoodj diere could not be vnthin the meaning pf 
fuch donor «r teftator fmy need to burthen the 
therewith :V and therefore to burthen ^nded eftates in 
^mifies ^he rule of equity is, that (Uch provifions* or por^, 

A a 4 '. tipiui 
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tiolis (hall finki and that the land £b^l be difcharged from 
raifing the fame. This is alfp the rea^ibn why the ibares 
of fuch portions as are mentioned under the lal^head &all 
not go over or furvive to the furvtvisg children, unlefs 
there is -a particular claufe exprefsly dire£Hng the lame fo 
to do iri cafe of t|ie death of any cluld in their tender years 
as aforefaid. ^ 

Fifthly, Although in the cafe of an a^ual fetdement 
made before or after marriage, where claufes ofefutvjvor- 
ihip with refpe£l to the (hares of the younger children Who 
die before they attain the days of payment accruing or fur- 
viving over to the furvivors are omitted, a court o/ equity 
will not fupply the omiffion; yet where there happens to 
be no more than ihort articles previous to a marriage, 
whereby it is agreed that fuoh and fuch lands,, fhall, by 
fome future a£l, be fetded upon tiie hulband and wife 
'for their lives, with remainder to their firft and other fons 
fuccelHvely in tail male, fubje£l: to a term of years or a 
charge for the raiftng of particular fums for portions or 
, provifions for younger children, there, if the parties come 
to a court of equity for direi^ions how to make the fettle- 
ment, the court will, qs I apprehend, fupply the omiilion, 
and dire£l a claufe of fnrvivorlhip to be' inferted, dire£dng 
** that the fharcs of any of tl][e children who die under age, 

or unmarried, Ihajl furvive to and among the furvivors,” 
as well as they would (if fuch a claufe was omitted) fup¬ 
ply the want of one diredling the truftees to raife mainte¬ 
nance fipr fuch'cblldfen'during their naiitorities. This at 
leaft is my private opinion j'^the ground of which is, that 
as it is ufual and cu{l(xiiary to«kifert all fuch ejaufes, and 
as articles are only meant to ferve as heads or inftrud^ions 
to coiinfel bow to frame the fetdement afterwards* in a 
format manner, the* court ought to direct fuch a fetde¬ 
ment JO be made as is moft conformable to the approved 
and known rfiethpd of pra^ice among peripns <ioiiVcrfant 
in bufinels.. 


l.WHiH 
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I WILL now con^der particular circumftances of 
this cafe. The of parliament here ftated^ after taking 
notice (afnong other things), that it was agreed by the ar^ 
tides that lands were to be purchafed with the 6o,oool« 
which was to be paid by earl Cadogan, lays, in the re- 
cital, that the younger Ton and the Jivp daughters of the 
late duke and duchefs were fevdSrally feifed of and intitled 
to the lands purchafed, and to be purchafed, with the laid 
6 o,90oU«s tenants in comiyon, to them and the heirs of 
thbir bodies refpedively, with crofs-remainders of their 
refpedive ihares, in cafe of any of their deaths without ilTue, 
to the. furvivors of them, with other remainders over. 

This is mere mattSr of recital j and nothing is faid, lb far 
.as is feated here, in any of the ena^ing claufes of the adfc 
fo mud^ as.tending to Ihew that it was the intention of 
parliament that fudh conftrhdion, *with refpeA to any 
crofs-femainders, Ihould be binding upon, or be admitte*d. 
on all future occafions by the parties. If there was any^ 
agreement between his grace the duke of Richmond on 
the one part, and the noble perfons who were the huf-* 
banjs of his grace’s married lifters and the guardians of his 
grace’s infant fifters on the other .part, that that conftruc- 
tion Ihould be admitted by all the parties, his grace no 
. doubt will be bound by that* agreement^ and will perform 
it with all honour j but otherwife 1 lhall impofe too dif- 
hcult a talk on myfelf to fay, that this recital is binding 
upon his grace. The fenfe of parliamrab is tertainfy a 
great authority; But the recitals In private ads Bf parlia¬ 
ment are often penned by nib^ agents: and diough fuch 
ads are generally revif^'with gAat care by the Judges, 
yet in family matters, where all parties are confeiiting to 
what is prayed from parliament, one may, without felling 
iif point of candour, very naturally fuppofe that fuch 
abftrufe points as what*words or fentences woiild or 
would not cfeate crofs-remainders in artfdes os fettle- 
ments were not attended to by the Judges on this occa- 

lion, 
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fton, efpcclally, fince it was by no naeans neceflary for the 

parliament tp bind the parties to admit 'of that conftruc- 

tion, for the purpofe of making, what the parlkiment was 

to ordain by that aft the more. efFeftual i and that was, 

** That if any of the unmarried daughters therein men- 

« tioned {hould ?.ttain the ages therein expreffed, or be 

“ married, they ftiould have io,oool, a-piece in lieu of 

their refpeftivc fliares in the l?nds to be purchafed with 

“ the 6o,ttOol/’ T he aft parliament was ol^inod for 

this, and for this only j I jftn therefore obliged for the pre- 

l»ystheaftout fent fo lay the recital in the aft of parliameAt out of the 

irfiiitcrfe-^-goes jq ^ords of the articles them- 

fo ibf werdsp ^ o ^ 

felves, direfting how the lands to be purchafed with the 
6 o,oool. fliould be fettled j which words are thus: “ After 
« the deceafe of the faid therf earl of March and his in- 
“ tended lady, to the ufe of all and every the children of 
the faid earl of March, to begotten on the body of 
** the faid lady Sarah (the eldeft, in cafe there fliould be 
any, always excepted), equally to be divided between 
* them, Ihare and lhare alike, as tenants rn common> and 
not as joint tenants, and to their feveral and refpeftivc' 
** heirs of their refpeftiye bodies ifluing j and for want of fuch 
<< iiTue, to the iITe of fuch eldeft fon and the heirs of his body; 
** remainder to the faid earl Cadogan, his heirs and aihgns 
‘^for ever.” And 1 think it a very difficult point to deter-i 
mine, whether a court of equity would or would not have 
dfrefted fuch crofs-^remamders as are mentioned in the aft 

# f 

of parlkiment'^toebe inferred in the fettlement, had there 
been a fuit inftituted in a coiJ^Ft of equity for direftions how 
to make fuch fettlemeift, • * ® 

I HAVE propofed in this paper only to offer fuc|j hints 
as feem proper to be attended. to for the folution of the 
difficulties in this cdfe; and it feeming ncceffiiry to me to 
take ento confidcration here \^hat words will or will not 
crcate'trofs-remaindei-s, cither under fettlemenfe or will? 
jn rourts of l^iw,'- or under articles in courts of dq'uity^ I 
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will ftate fuch diftin£lv>ns as feem to me to have.pre- 

«.• g-0 ^ 

•vailed in thofe cafes, lb fer as any fuch now oc^ur to mei 
First, The Jimiting of cibfs-remainders after a te¬ 
nancy in common in a fettlement to' ufes in legal terms, 
requires a long form of words fomediing to this eilFecft i 
** That in cafe there (hall be a ftilure of iljjue of the body 
“ of any of the before-rmentioned pdrfbns who are fo made 
“ tenants in common, thei^ as to the part and (hare of the 
^ perfqn oa4)erfons whofe ilTue ihall fo fail, that^the pre*, 
“ mii'es (hall go and remain to tho ufe of the furvivors and 
“ furvivor, and others of them, and the heirs of his and 
“ their byly and bodies refpecftively; and for want of fuch 
“ iflue of all fuch peifons, that then the premifes (hall re- 
‘5 main over to fome third perfon, &c,’' I'his is a clear 
and exprel| limitation of trofs-remainders in a deed. 

Secondly, But irf a will if lands «re devifed to two 
or more perfons, and to the heirs or iffue of tiieif bodies 
as tenants in common feverally and refpe6lively, and then> 
the teftator lays, and for deftult of ilfue of both of the 
V faid perfons, or of al) of them, that then the faid pre- 
*5 mifes (hall go to a third perfon,’’ the law, that tries to fol¬ 
low the intention of the*parties, wiU collet, that as the 
teftator did not diredlt that the lands Ihould go over to a 
third perfon till there was a tot^ failure of ilTue of both or 
qf all of the preceding tenants in common, he nieant that in 
cafe of the death aSid failure of Ufue of one of them, the ftiare 
in the lands pf him fo dying and ftiiling of Hliie fhould g(f 
oyer to the other, tenant in common,*anf] toi the heirs or 
iHlie of his body, before the thifd5}erfbn fhould haye any 
{iflual title to thaf fhare} and therefope the law lays, << that 
thefe words, in default of iftlie of both or all of them the 
f* faid tenants ip common, (hall create a crpfs-l^emaindec 
in^il to each of the faid tenants in common in their re- 
“ fpe^ve ihares tfy uqplication i’* and therefore the Judges 
conftrue fugh words to operate fo as to interpole « re- 
inainder tail in each of the i^d flares to eaqh of die fai4 

tenantSh 
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tenants in common, between the.Hmitalions in tail 
^em ievera|ly of their own original fli^ei, and the fubfe* 
quent limitation of the entire^ to the third pe|^n» 
Thirdly, But if there no w<^s in a will of tljis 
Icind to (hew that die teftator really meant not,to let itl 
the diird perfoq or devifee until there was a total hulure 
of ilTue of the befbre'mbntioned deyiiees, ib by him before 
made tenants in common in tail^ there the third perfon or 
rcmaind^-man will be let in upon the deatlwand ^iure 
of ifiue of each tenant inccommon to the part and ibare of 
that tenant in common immediately: as if there is a de- 
Vife to two men and the heirs of their bodies equally to 
be dlYided between them as tenants *in common, and for 
dfefault of fuch iiTue, or for want of fuch ifliie, or in failure 
of fuch iiTue, to T, S. and his biirs } there, if <me of the 
two men dies without iiTue, T. S. fha^ immediately have his 
^ ibare v for that the words, tiy dehuilt of fuch iffue,^* &c, 
will not of themfelves create crofs-remainders by implica^ 
tion, their natural meaning being to carry Over the feve* 
• Tal ihu'es of the periods fo dying refpedlively without iiTue 
to the laft remainder-man, as. and when fuch perfons re-* 
fpe^ively die without jflue, * 

Fourthly^*"Y et in fome cafes courts of. equity will 
conftruc marriage articles Jftill mcve liberally. If and 
agree that toe ion of jf, ihall marry toe daughter of B, 
and they two enter into articles utoereby A, agrees to 
lay 20|00ql.* bnd B, agrees to pay io,dod. both to bo 
dcpofneed in toediands^ truftees, to be laid out in a pur** 
chafe of lands to be fettfed to the ufe of toe intended 
' hoiband and wife fot their* hVes and tl^e life of the fur- 
vivor, with remainder to the iffue of toe marriage; and in 
defeult of fuch ilRie, that toe rererfion m fee ihall go as 
to two thirds to A. and as to toe other,third to in fee; 

^ tocre a court of equity will diredl toat the lands ihall be 
fcttlcb fo as to go, after the death of toe huibaftd and wife, 
io the fixft and 'other loos of .tof marriage ivccetovely^in 
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^1, wkh xetmnAet to alt tfae daughter! as tenants' ifi 
common in taii, frith a crofs>remainder in |al) between 
^em before the UmitjitLoii to J. sad B. in fee fhall be 
let in. The resdbn given for this conftru£lion is, that 
articles previous, to a marriage are but as beads or;tnt- 
nutes of the agreement of the parties, ;|{id tiut they are 
only inftrudions.to counfei how t& p^t the future fettle- 
tnent into a fbrm^ drefei that as fuch rrords are actual 
minu^ im counfel, and w<^d cont^ fuificieiit as hints 
to counfel how to draw (he fetdement, a court of equi^ 
ought to foUow the commmi form. 

Thi 4 was part of the Cafe of Hanbury and Price in BanborfanJ 
the time of lord chancellor King; and I, think, that if the 
words of the articles in the foregoing Cafe had been to 
fetde tbejands on thelfirft*aiid other fons fucceUively In 
tail, and theh upon dH the daughters* as tenants in com- 
moii| apd the heirs of tbeh bodies, and in djefoult of fuch* 
illUe, &c. to jf. and B. in the proportions aforefsud in fee, 
there a court of ^uity would have dkcSbcA crofs-remain- 
ders among the daughters ^ but not from any particular 
operation in conftru^ion of the words “ in default of fueb. 

Iflue/’ but from other principles of equity formed upon the 
Intention of die parties, who, in prcfpefSf of future mar¬ 
riage, had it in view to mako provifion for Hie efoabliih'- 

* 

ment of a femilj;i which was, to have landed property that 
Was to be lecured in a courfe<of fupceifion to all the de- 
feendants of tiiat family. Ffom all^ thefe oonffderations 
Ijere will be points and qpeftions'of greft difficulty. 

First,« It v^l be a queftkm how far the recital In the How far^fS; 
fdl'cf parliament (hall beViuding or not binding. I rauft ■ 

be permitted fo fay, that nothing has hitherto pppeard to 
fliew^ thdt it was intended by the parties that the 
conilrpftibp putaupon the articles by that recital ^ in¬ 
tended t6'"be admiited in the courfe of«fuch' future 
ng}\ts ai llh^d accrue to any of ihofe parties unSdr the 
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^Id articles;.but 1 have not (een an]^a£tual copy of thi^ 
faid aft of j^arliament. • ^ 

Secondly, If the recital in the aft of parliament is to’ 
be laid out of the cafe, then the prefent fights either of 
lady Cecilia’s fitters and brother to her portion of io,ooob 
or of his grace t|ie prefent duke of Richmond to that fum^ 
mutt, as 1 conceive^ be derived front and governed by the 
words of the articles, and the indent of the parties thereto; 
and theric it will be a que^ion of very great^dii^ultyj 
Whether, in cafe the 60J000I. mentioned in the articles 
had been laid out in the purchafe of lands, and the (Hares 
of thofe lan^ had befen limited to all the younger chil¬ 
dren of the late duke and duchefs as tenants in common in 
tail, there ought in that cafe to have been limitations in 
nature of crofs-remainders ott their feveral (hares among 
them in tail, before''the introduftion'of thedubfequent re- 
‘ mainder'in tail to his grace the jflrefent duke of Richmond ? 
Were the very words of thefe articles to be tranferibed 
into a will, I fhould think clearly that there would be no 
crofs-remainders by implication between or among thefe 
younger children. The words feverally and refpe<P:ively 
point only to the fevcr.al ettates v^hich the feveral tenants 
in common were to take in their refpeftive (hares, fo as 
to (liew that each younger £hild, and the heirs of his or 
henbody, was to take his or her (hare as tenant in tail 
feparately and apart, and as* a dittinft fort of property 
fr^}m the (h^e^ of their brothers or fitters; but thole 
words deveraHy and refpeftively can''have no influence 
upon the, queftion, Whe'thiSy there (hall be crofs-remain¬ 
ders by implication, ch* not ?-foH;hat the queftion will reft 
entirely upon the words in default f fuch ijfue. And t 
know of lio cafe where thefe words alone have been con-^ 
ftrued to create crofe-remainders by implication. AIT the 
Cafe<i,of Holmes .and A^synell, i.oniax and Hohnden, 
Coomber ancl Hill, Davenport and Oldys, &c. tprove that 
the words in dfault of fuch iffut in a will,' or the like,- 
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Wtir not of themfelves create crofs-remalnders by implica- 
tfon: but thefe wesfls ftand not in a will, but in that part 
of marriage articles which njiakes a provifion tor the fup- 
port and livelihood) by way of portions, of younger chil¬ 
dren. This-is very different from thofe parts of marriage 
articles Which direft in what courfe of^fucceflion that 
which is intended to be the family eftate (hall go' to or 
amongft the defcendants and reprefentativcs of the in¬ 
tended afanuly; fo that I think the Cafe of Han];>ury and 
Price, which 1 have mentioned above in the third' head of 
obfervations upon crofs-remainders by implication, will 
not govern very much in the prefent cafb. It is a pretty 
ftrong ^ircumftance In favour of crofs-remainders among 
the children, .that if there had been but*one younger child, 
fon or daughter, that ybunger child would have had an 
eftate tail in all the lallds that were to be purchafed with 
the 6o,oool.i but ftill this»may perhaps be accounted for 
another way: Why might it not be the intention of thar 
parties to the articles, that if there was but one younger 
child, (bn or daughter, that child (hould have the entirety 
of the whole land to be purchafed with the 6o,oool. to 
him or herfelf in tail, td affift in ^ftablifhing a new fa¬ 
mily ; yet if there (hould be more younger children tl;^a 
one, that each fuch younger chHd (hould h^ve a (eparate 
(hare to him or herfelf in tail, as a provifion for his or her 
competent livelihood} but that the benefit of each fuch 
p^icular (hare, on the death and failure of*i(rue of any** 
one ^hild,^ (hould go jdiredlly to the£l(teft /oi\ by wviy of 
augmenting his landed eftate. Mlihether this is fufiicient 
to counterbalancefthe weighs pf that argument which arifes 
from the confideration of what w^is the intention of the 
parties in the event of there being but one younger child, 
deferves to be well confidered. . " . 

1 SUBMIT thefef thoughts to the parties, who feen^ to 
me to jftandjupon very debateable ground on tltb one 4>art 
as much as on the other. 1 hav^ as yet formed no Opinion'}' 

and 
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End for the preient 1 decline even the hjwg whether t 
incline or not to either fide. 

f, 

LincthCi~Inn^ JA. BOOTHS 

izji Jan. I’j'ji, 
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WHEN a learned Judge has impartially ilated the 
evidence and arguments on both fides, it is the bufincfs 
of a jury, (though men of much inferior knowledge) to 
determine, be the queftioo ever fo difficult or doubtAil. 

As a juryman, therefore, I prefume to decide in the' 
Cafe referred to me only becaufe I muft, but with dl due 
deference to'the judgment of my very learned friend. 

The Cafe fhortly Hated is, 

That on the marriage of lord and lady March (their 
eldeft fon being aniply provided fix ), lord C^<^an by 
'articles covenanted to lay out 6o,oool. in the purchafe of 
lands to be fettled to lord Cadogan for life; then to lord 
March, for the joint lives of hitnfelf and wife} then, if the 
lady furvived, and there was no child of the marriage, to 
lord Cadogan in fee j but if Ihe furvived and there were 
children, then, as to half, to dady March for life,- and 
as tp the other'half during her life, and as to the whole 
after hgr death, to the ufe of the children (except the 
eldeft fon), in fuch Ihares as lord March and h» lady 
fhould appoint, fo as no chjld Ihould hUve lefs than the 
Value of io,60ol. i and in cafe of no appointment,- then 
to all the chibireii (the eldeft fon always excepted), equ^y 
to be divided amongft fttem as tenants in commem, and 
the feveral and refpe&ive heirs»of their fefpeSive bodies; 
and for want of fuch iffue, then to the eldefbfonj aud the 
heirs of his body j and for want of fuch ifllie, to lord Ca*> 
dogan in fee. “ 

L^rd and lady March lefban eldeft (bn and fix younger 
children, one of whom is fince dead and'unmarried; upon ' 
which the queftton arifics, Whether tfiat child^s fiilure of 

afite 
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the 6o^otiol. (hould p> to the eldoft ^bn^ or turvive to the 
'younger chiWreif 

In con^dering this quellion I lay it down) that tOurts 
of equity look upqp articles only as ihort minutes or in^ 
j^ruftions to prepare the fettlement in more ample form^ 
and therefore, on a bill for carrying the /ame into execu¬ 
tion, will decree the fettlement to be drawn agreeable to 
what they conceive to ha^e been the intention of did parties, 
and igjr thatpurpofe to infcrt [iich, limitations as^will effec¬ 
tuate that intention, although not exprefsly dire^d by the 
articles. 

Thits, where portions are dire 61 ed to be paid to younger 
children at certain*ages without mention of maintenanhe 
in the mean time, equity will fupply the orniilion. 

THUs^alfq (in the cdfe ni>w under confideratlon) equity 
-Would undoubtedly In the fettlemeilt fupply truftees to 
prefervp contingent remailidcrs, though not mentioned in 
die articles. 

, A Kb thus, where by the tenor of the articles it appears 
that an effate intailed upon feveral children as tenants in 
comtnon, was not intended to go to a third pcribn until 
all thofe children and their iffue Ibould be extinS*, equity 
will decree crofs-remainders, although not dire£ted by the 
articles. . • 

In the prefent Cafe, therefore, let us confider what 
the parties meant by the words fuch ijfue^ on the failure of 
which the eftate was to go to the eldeil; fon. • 

TNe word yhcA'beinga word of reftrence, niturally, 
and by the common conftruflim* applies to the next an¬ 
tecedent defeription, whilK In this* cafe is «««/ 

refpeStiiie heirs vf the fefpe&ive hidifS of all an^ every the 
younpr children. If therefore thd defeription referred tO 
was fubftituted iqdead of the Weird fuchy the limltadoii to 
die ddeft fon Was to take phde upon dte fi|^lure df dm 
feveral antt refpe&ive htirs of the bodies of ^ 
ihe laid younger cluldrep ^ from ndutnoe*! ebhtluda, tbKt 
*yjox. tl. B b the 
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the irftention of the parties was tp retrain that llmfid-' 
tion till the^c fhould be none of the i®ie of any of the 
childrett left# ■ r 

And what tends to confirm me in fhis opinion is, 
First, That the primary object of the articles-was 
evidently to provide for the younger children, infcunuch 
that in cafe of an appointment by the father and mother, it 
. is provided that the cldeft fpn (Jiould be always excluded i 
and therefore any doubtful, expreffion ought ta b^^ coiv- 
flrued muft favourably fol them< 

Secondly, That in cafe of an appointment, no child’s 
fhare'^ was po be lefs than the value of io,oopl. j and 
fo far were the parties from thinking the fliare of any 
deceafed child too great an addition to the fliares of the 
fui'viving younger children, that if there had happened to 
be but one younge/ child, fuch chilh was to have been in- 
titled to the whole eflatc. 

Thirdly, That to underftand by the words fuch iffue 
the iffue of any one or more of the younger children, 
feemed forced and unnatural) and no ways jullified by any 
rule of conftruflion* 

Fourthly,. That-^this cafe differs from thofe where 
the bulk of the effate appears to be intended for the 
elded ion, but burthened with portions for younger chil¬ 
dren j in which latter inftaiices the deed ought to be 
mod favourably condrued for the heir, and nothing taken 
from him bf,it what is exprefsly directed; whereas, in the 
prcferil, Cafef the whole is intended fbr the younger chil- 
.dren, and a limitation m^le to the elded fon merely to 
prevent the edate reftirning' to^the donon 

Fifthly, Thatmycondrmdionof the words ijjue 
receives additionaLdrength from the recital in the a<a of 
parliament, which 'is not pretended to be a recital oV the 
•words of the arddes, and cohfequently cannot be deemed 
a mi&ecital, but tn.ud be deemed as a Jegilladve decillon 
with regard to (he operation of the words ^^d 

coniequen^y 
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tonfequently an authoritative declaration of the intention 
of the parties. * • ' 

If therefore I am right in my conftrU<3<on, and the 
parties miy be underftood to have meant that the cldeft 
fon fhould not fucceed till the extin6lion of all the younger 
children «and their iflue, it follows, upon the principles 
above ftated, that a court of equitiy wouM in this cafe de¬ 
cree the iettlement with crofs-remainders amdngft: them 
previous to the limitatiorf to the eldeft fon. 

But I Tubmit my opinion to the learned; hafipy if any 
of my ideas may ferve as hints to call their attention to a 
further difcuffion of a point which one of them has pro¬ 
nounced doubtful. 


Price tfW. AllEn. 


IT was argued for the^plaintiffs, that in the oanflruc-^ 
tion •of’marriage articles the court of chancery doth not 
fo much endeavour to difeover what has been done, as to 
inveftigate the true fenfe of thofc articles, and from them 
draw what ftill remains to be done for completing the in-^ 


This caufe ^aa 
he;ird before tdrd-' 
cbancellor Ap- 
SLcr, in Eaftwr 
Term 1^734 


tent df the parties. • 

This court prunes excrefcences, amends deficiencies^ 
and Carries into execution the fcope and purport of the ar** 


tides. 

In the Cafe oi»flANBURY ^d PricE lord Iting did not 
conlider the bare words, but f>aid regard tev the Intent of 
the parties and tenqjr of .the articlq^. • ^ 

West and Erissey is in point. Twifden and Locke is 
limilar; where the words jv^re,' ^ tp all the children male 
and female as tenants in common, and not as Joint tenants, 
and the heirs of their refpe^livjp bodies, and for want of 
“ fuch iflue, remainder over^” 

Lord CadogRn had onqgeneral view; which was, to 
provide fo^ all the younger* children of the martiagp and 
their> UTue, and that in the moft liberal m|nner. 


Hs 
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He gave a povirer of appointment to the father and mo- 
thery but gav^ it in fuch a manner as t6%cure an ample 
fortune to each child, b}^ naming a fpecific funv as far as 
the fituation of the family allowed; butjn default of, or if 
after fuch appointment made, any part of the 6o,oool. re¬ 
mained undifpofe4. ofj To whom was it to go, and how ? 
To all the children equally; nor could the father and 
mother have deprived an only ypunger child of a (hilling 
of the money. It is thcrefpre clear, that, thw yOjjinger 
children of the marriage were the foie objeds of the parties, 
and the only perfons intended to be benefited under the 
articles, which intent he hoped Would be the ^ecrctal 
guide. ' 

For defendants it was argued,' that this money is ftill 
to be confidered as land; tha^ the' adl of parliapient had 
not intended to any alteration *In the general mean¬ 
ing and purport of the articles. ‘ 

. 'Fhat the recital in the a£t of parliament giving crofs- 
remainders between the children vras of no weight, nei- 
‘ ther adding to nor diminifhing the right of the parries, for 
nothing is confeqK'ential from fuch recitals in a£ts of par¬ 
liament. 

It. is not contained in the petition to the houfe, nor 
did the noble duke or any of the parties intend that any 
thmg contained in that a£i; (hould in auywife aiFe£^, 
^ter, or change, the intent or conftru^ion of thofc ar¬ 
ticles. ‘ ^ 

LoRd Ci^akc£Ll6ii obferved, that where recitals in 
of parliament relate^ ta matters of fa«51, they may be 
controverted, and they that pfoVe not to*be fo are of no 
authority; but when they relate to hiatters of law* they 
are narrqWly infpefted by the Judges, Who Will riot fet 
their hands to wha't doth not appear to them to bel^w. 
'iThtf two jjudges, chief baitAn Parker arid baron Adariis, 
have^et their hands to this bUl and tepoit; ilrid therefore k 
recital of i poiAt cif laW Will have n^re weight, betatiib 

tdie- 
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^ » 

the judges will not it pafs unexamined. Vide page 373, 
‘attheN.B. •* 

The Cafe of nv^rriage articles differs totally from wills 
and fettlements. 

The^" are only fliort minutes for conveyancers, to guide 
them in modelling the deed in coiitemplation, and are never 
intended for an abfolute fettlcmenC. 

TjfEYrfontain no legal intereft,- nor do they.create any 
limitations of eilates to the fcveral perfons intended to take 
under them. 

They only found a right in equity, and are no more 
than memorandum^ for afeertaining the intent of the par* 
ties, to be carried into execution under a more formal 
conveyance, being m tkemfelves no conveyance qf 
eftates. • • 

It follows therefore of courfe, that the parficular of 
technical words made ufe of in marriage articles are of no 
Hgnification, any more than as they ferve to convey the ge¬ 
neral intent of the parties. 

Nor is the court cmbarrailed with the technical ienle 
of words of limitations Inade ufe of in them. 

Nor doth the hitherto-laid-down doctrine, that crofs- 
remainders cannot exift betwqien more than two, adfe^ the 
conilrudlion of them; no fuch principle having ever yet 
been laid down m the cafe ofi marriage articles. 

The words “ want of fuch ilTue” here Mqjt not be (aid 
to refer to the ifrue*of the children *of lord March and lady 
Sarah Cadogan only, but to t|fo(S ebUdren and their iflue. 

Nor can effabliihing erofs-reraainders here be &id to 
he to the difinherifqn of the heir at lawj for if die dujee of 
Richmond can take the whole or any part qf ^ 
he fakes it under a ietden\ent$ but if the fame is to be 
conSdered as land, lord Ouio^an is the fe^er, and lua 
heir at lawpwouid be thq perfon to .^qrit if ^ fetde* 
ment oot intervene* 
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The fame might -have happened*^ irf ^his noble family 
virhich happened in one of diftinguilhed confequence in 
this country. 

Queen Anne had ten children; all but one were born 
plive; every one, except the duke of Gloucefter, dibd within 
the week after tlieir birth; but yet each of them would have 
taken a vefted intereft under the articles, Suppofing then 
five of thq younger children had, in our Cafe, ^ied* under 
one year old, and one only,furvived, Would this court have 
decreed him to have one fixth fliarc only of the 6o,oool. ? 

, which they mull have done upon the principle contended 
for on the other fide; for each infant would by his birth 
have gained a vefted intereft, which of courfe would, to the 
prejudice of the furvivor, hive ^become an inheritable 
eftate to the generaLheir of the marriage under the articles. 
■•Upon this ground, if there had been eight younger chil¬ 
dren, or more, the lhare of the only living chili would 
have been reduced to a fmaller fum; yet it is exprefsiy 
dircilcd by the parties that each child lhall, if circumr 
fiances will allow it, have io,ooqI. but it was not in¬ 
tended to abridge any, part of th‘at portion for the benefit 
of the eldeft fon, when it is exprelTed that an only younger 
child would have taken thcowhole. 

It cannot be concluded, that lord Cadogan had in con¬ 
templation to give any part of this to the ultimate taker 
in remainder,' lady Margaret Bentinck, his youngeft 
daughter, wllilft* there' were any children or ifllie remain¬ 
ing of his eldeft daughter lady March; yet upon the con- 
firudion contended for flic Ina’y inherit this prefent fliare 
now claimed by the defendant, upon the event of his dy, 
ing without fuffering a recovery, 

I THEREFORE lay it down as a general principle, that 
in c6nftru(S^ion of articlesi df this nature, a right of furvi? 
yori^iip exifts in the c^e of money, and in cafe of a landed 

property 
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property that cror|-reiiiainders would be eftablifiied be¬ 
tween the partief. ^ 

The aft of parliament has left matters juft where they 
were. • 

I sUBjvjiT—that in the prefent Cafe the courfwill, con¬ 
trary to the legal import of the articles /ipon the general 
, intent of the parties, conftitute crofs-remainders, 

N. B. It was much for defendants that crofs-remainders 
could iioFexift between more than two by implication j 
that the rule, however abfurd m its commencement, had 
been ftrongly laid- down by judge Dodridge, and recog¬ 
nized in the Cafe of by loijl Hardwicke, 

which warranted the foundation of another depree bjr lord. 
Hardwicke, 

On the 4th May 1773, lord chlncojlor Apfley gave 
his decree in this caufe. * * 

Having ftated the recognizance entered into by lord 

_ 1% ' 

Cadogan, the limitations in the articles, the ftate of the 
family, and the bill applying to the court of chancery »to* 
direft the money to be laid out,.the general decree given 
for that purpofc, the marriage of lady Caroline Lenox 
with mr. Fox, &c. and the propofal made by the duke to 
mr. Fox, &c. to purchafe theeftate, and to fecurc io,oool. 
to each of his jounger brothers and fifters as before men¬ 
tioned, the reference for that purpofe to the mafter, and 
his report of the propofal, in confequence*of Ivhith the 
younger children petitioned ^arliafnent*to*have ftich pro- ' 
pofal carried iijto execution, ke proceeded, That the enaft- 
ing claufe in the aft conll^cd the*agreement, and direfted 
that the duke Qlould be, allowed tg purchafe the eftati in 
q^eftion,- and take the refidue of the money in the funds, 
confiftjpg of bjink annuities, upon paying the portions 
therein direfted to be paid*, and fecuring, a| therein is'di- 
refted, fo,oool. aipiece ta- each of the younger dhildren., 
,whofe portion ftill renuiined unpaid, and\^ho were underage,; 

• Bb4- Hr 



CA8£ ON THE CONSTRUCTION OF 


Hb then proceeded atid^obferved, that the h^d madb 
no alteration in the limitations of the Wicles, but feems 
to have had in view to confirm them totally, ,, 

It is mentioned in the recital, that, the younger chil-» 
dren arc intitled as tenants in common to eflrates tail, with 
^ crofs-remainders in cafe of the death of oitc or 'more of 

fi 

them. But though this'recital is inferred in the a£t, yet 
there is no notice taken of it in the enabling part, which 
is quite fil^nt as to that queflion. ■ 

It has been argued on«the part of the plaintiffs, that 
the duke of Richmond is bound by this recital. If it had 
been enabled that crofs-remainders were limited between 
the younger children, though founded upon a mifrecital, 
yet it would have been conclufive againff the duke of 
Richmond, and crofs-remaindt$rB clearly have been efta-> 
blifhed j though generally recitals irf‘ private adls of par-^ 
Hament, br in deeds, are not binding to tlic parties, nor, 
as this recital is, has it at all affected the prefent cafe; 
therefore the quelUon is fairly open for the duke to conr» 
c tend, that there were ito crofs-remainders eftablifhed under 
the articles between the younger children, and that as his 
ilher lady Cecilia Marggretta died* under age and unmar^ 
ried, he, as next remainder-man, is intitled to her fhare of 
the 6o,oool. 

Hut this recital, though qot conchifive, will have fpme 
weight} for it 0iews that the perfons who prepared and 
paffed th^acIjUbked upon the articles in that light} which 
the court will f)ayoa regard to, though'- it may npt be /of 
ppinion that fuch recitals ihi^l coivftantly bind. 

This court will alvrays'confislcr articles as preparing 
fomethiug afterwards to be completed, and it is the con^tlt 
title to look upon them as merely the heads of the poiiits^ 
Rgrecd upon betwetft) the parties, and as minutes draWn 
by. ^em.to lay before pouniel, fn order to dii'e£i: and guide. 
theji^ to carry the intent and feheme- of the pavtiqs into 
cS'ipl?*? tJjfcc}!i.t|p^} j and ap^icatipn is tnadc to ttis 
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court for that purgol^, the court will mould them in fuch 
maimer as to coiijprehend what appears to bj the manin.llr 
intent an^ tlefign of the parties, hot paying a nice adhe¬ 
rence to the legal, fenfe or operation of .the words which 

« 

may be made ufe of in framing the articles. ' It would be 
endlefs to go through all the Cafes ^where this court 
has iiiterpofed, and diredfed articles nude previous to fet- 
tlements on marriage ^ be carried into execution dii- 
rect]^ different from tlie ty:hnical bare fenf» of words. 
The Cafe of Trevor and Tre\^r, in i. P. Will, is ftrong, 
where the articles were conftrued dirc£Uy contrary to tho 
technical fenfe of the words, ^ 

He Hated this carefully, and then quoted King v. Kings-* 
ford on 2d July 1743 before lord Hardwicke, which he 
Hated at la^e alfoj find tited Weft and Erifley, 2. P. 
Will. 349, at large,*10 fliew how faf this court will go in 
dire(fting the execution •of articles made previous to the 
marriages. 

Nor can I find any inftance where this court has, upon 
the conftruftion of articles made previous to marriage, 4i-* 
rcift^d a limitation to daughters.generally in fuch articles 
to be carried into execution without direifting crofs-re-* 
mainders to bejdrawn between the daughters. 

7 'he Cafe of Hanbiiry and Price Ihcws plainly that 
was the conftant pra^ice of my lord Hardwicke; for in 
that Cafe the remainder wj^.to the ifllie ^of the marri^e 
generally, But he direded-eftates t|ul to be given to the 
firft^ &c. fons, witli remainder to'all th% daughters of tho 
marriage, to t|ke as tenants in cortimon, and not as joint 
tenants, and refpc&ve bodies, with crofs** 

remainders in' taU. , . , 

The words of the articles in this prefent Ca^ are ge¬ 
neral aqd clear,' ^hat the parties meant the limitations ii) 
the common cotirfe o£ fettlement, and the CQm^csn CQnfft: 
in fuel) eWes is -t 9 eHablifti croiS'-remaindfM^s. 
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I BELIEVE there is no inftancc whcrf crofs-rcmainclers, 
upon articlesr have not been dircdtod, '^hen application 
has been made to this court for carrying articles into 
execution. ' . 

• In all the Cafes I can find they have been uniformly 
granted. i ^ ^ 

Here the intent of the parties is moft .clear upon the 
fece of the articles, (viz,) that the eldeft fon fhould never 
take any benefit in this fiojoool. while there ‘Veres any 
younger children or iffue of the younger childien to 
take. This portion of the young lady is to be laid out in 
land. , ^ '• 

He then ftated the limitations of the articles. It is 
plain the intent of lord Cadogan was, that the land ihould 
liot revert to him if there were any ^children of'the mar-*- 
xiage to take it} and in that light this 60,000!. Hands jud 
upon die fame grounds with the 20,oool. limited to 
younger children by a former part of the articles, which 
it is moH clear he never waS intended to be benefited by~ 
«iy part 0^ unlefs in the event of a total failure of children 
the marriage. c ' 

He then Hated the limitations in the articles, omitting 
that parf of them under the videlicet (obferving that ought 
to be read in-a parenthefis), and compared it to the Iimi> 
^tion In regard to the 20,009!. with which he obferved (t 
cerrefponded exedly j arguing from thence, that what was 
infertec^^in die^parenthefis ought to bp read by itfel^ and 
did make up a diHin^tofentence of itfelf: then, having 
read it, he proceeded |o conHruiftion to be put 

upon it was plain and obvious, that as long as a younger 
child or children exiHed the eldeft fon could take no pait 
of the 69,0001. . ' I 

Ip the conftru£lion contended for on behalf of the 

t* ' Ik 

•Juke ^of Riohipond is to be eftilbljihed, lord^ Cadogan 
might have come^intp a great fhare of the 60^000!. j. Ibr 
liippefing there had only hc&a ftiree (laughters, younger 

children 
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• children of the gilrrrage, and that two of them had die4 
infants and unmarriell, their £hare being yeited mail have 
gone to Ae dukej in cafe of whofe 'death without fuffer* 
fering a recovery, two thirds of this fum.would have 
went b(!ck to lord Cadogan, agaiiift the exprefs intept of 
parties. But if the words are (o plain*as to require this 
conftrucSlion, the parties muft fubinit; and it is infilled 
for tjje djjke that the wdrds of the videlicet are fo plain in 
his favour, that this court c^ot go againft the technical 
fenfe of them. 

But I find no fuch rule, nor fuch Cafej but that th(j 
contrary is eftablilhed is true, and this coutt will always 
give fuch words in marriage articles that interpretation 
which feems bell to qopeyr with the general fenfe of the 
parties Sircdling the^drawingof fucl\ articles, however the 
legal technical exprefflqns may feem to militate agaiiift 
that c*onftru(Jlive fenfe. 

In the Cafe cited from Vefey, lord Hardwjcke laid it 
down very fully upon this ground. , 

It is faid that mull have been the ferife of the duke of 
Richmond and the parties at the time. 

But I think the contrary is evident; and upon fearch 
I can find no Cafe wherever fuch an intent was given to 
the parties by, this court in*the cafe of marriage articles, 
but all run upon wills. 

He then cited the Cafe of Coomber and Hill, y., Stratigc 
969. to fliew, th|it thefe words,are not ^eccflyily fuch 
^clinical words as of courfis, to be conftrued to defeat a 
poffibility of crofs-remq|ijd.ers, as,is contended for by th^ 

(duke of Richmond; and dwelt much upon the dilllnc- 

tion made uYe of by lord Hardwicke between exprefs inn 

tontion and neceflary implication. .He then cited Wil, Mr.Fo*oh«s 

liams <ond BroWn, 8. Geo. 2. which is laid to have been 

determi]|ed on the principles of . the Cale o^Qoon^ber and 

Hill. • - 

1 HAVE a note of the ^afe, and, though a ypung note- 
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taker, find it correfponds with fg'jeant Barnardifton’s 
note. ^ t 

Next comes Davenport and Oldys, where^ I find the 
word heirs in lord Hardwicke*s note ,inftcad of as 
mentioned by Atkins, vol. i. 579. 

Lord Hardwicke, decreeing in this Cafe, cited only 
the Cafe of Coomber and Hit!, but did not quote it as the 
grounds of his decree. , 

These (.are the three Caf^s cited by the duke’s chunfel 
on his part, and arc faid ter be decifive in his favour; but 
upon fifting them, I am very clear lord Hardwicke did not 
confider them^ fo clear in point of the technical fenfe, as 
not to be liable to have been conftrued otherwife> if the 
fenfc of the parties had appeared different. 

It has been faid, that there iU no'difference, in the man> 
ner of confiruing wills and articles; 'but die mode of con^ 
Itruddon is very different, as appears very plain frQm the 
Cafe of Bate and Coleman, x. P. Will. 142. where lord 
Harcourt eXprcfsly takes notice of the difference between 
*2 will and articles; and lord Hardwicke recognizes that 


difference very ftrongly iij the Cafe of Weft and Erificy; 
articles being always looked upon as mere minutes or 
beads to direct the counfel how to convey diftindUy the 
levcral beneficial jnterefts atid eftates to the feveral per- 
intended to be benefited, according to the whole in¬ 
tention of the parties, appearing from the general con- 
ftrufStion of the whole feheme'of the. articles colfeded and 
compared together, * 

J^ow, in my opinion,* if, is evident, from the whofc 
Icopc of the articles tafken*at'6ife view, that it was cer¬ 
tainly the intent of the parties that lord Cadogan fhould 
take rip part of this 6o,oool. unlefs diere was no iflue qf 
the marriage; and it is equally plain the eldeft fon was 
never intended to be benefited, 'or to take any thing whilft 
there vfere anjr younger children papable of taking qnder 
| 3 xat defeription, Sut if die fcqfe givpn the articles by the 

defendant 
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defendant \s to ftandj the refpedHte fliafe of any younget 
^hild dying an iiiiaiit aind unmarried being veiled, virould 
have gone over to the prefent defendant, the duke of 
Richmond, during, the exiftence of the prefent younger 
chfidren of the marriage; from which chreumftahte die 
conferudtion contended for on the part of tHe duke appears 
to lie' entirely contrary to the fpirit of the articles taken 
colledlively and together. 

The Secital, as 1 obferved before, haS fohie Weight; 

»it contributes therefore to flreiigthen me in this opinion s 
and though 1 do not abColutcIy think the duke is bound 
by it, yet 1 cannot help laying feme ftrefs upon being 
thoroughly convinced that the two learned judges who ton! cKbf bt« 
paflTed the adt maturely conildered the fcope of the article; ^ ^wn***^ 
and it was njanifeflly their'opinion, that that conftrudlion Adams. 
which I have laid down was the tfue cohferu^ion to be 
given,to the articles, • * 

k lr the point was not clear, it was at leafe their opinion. 

js true, they had not heard the matter argued by 
counfel; but no doubt they fettled the adl with proper at¬ 
tention ; therefore it has its weight. 

They are both great men, and well verfed in the prac¬ 
tice of a court of equity: I am fatistied With their opi¬ 
nion, and they permitted croTs-remainders to be inferted. 

11^. And 1 collect the fenfe of the articles from the fpirit 
of the whole, from which* .it is as plain as pofliblc the 
elded child was never intended to take *any (hare of the 
6 o,6ool. fo long'as there rematne!! » ydunger* child in 
being to take, under the exp^d words of the articles them- 
felves; for if there had been One younger child only, that 

child was to have taken the whole. 

* « 

The polBbility of the greateft part of the money going 
to*lord Cadogai^ which I mentioned* before, and the clear 
diredl intent of the articles that that event^ (hould never * 
liappen labile there was any Iflue of the marriage,* corro¬ 
borates 
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Wates me in this opinion* and leems to me concludve ul 
£ivour.of that fejife which I have given'.cji the articles. 

THEREfoRE let it be decreed, That the duke pay 
^ the lOjOOOl. amongll the younger children, viz. 2000I. 
a>piece, with accruing iiltercil at 4^.''per-cent, from the 
death of lady Cecilia. 

“Let the colfe be paid out of the io,oool. as between 
“ client and folicitor, and the reildue equally as before.** 
A DOUBT was ftated as to lady Sarah Bunbury*s Hiare) 
(he being under articles of feparation from her humand. 

But the chancellor obfcrved. That made no diflfefence, 
ixer hulband being neverthelefs intitled to receive what 
perfonal cftatfe came to her. In her ^ cafe perhaps fome 
agreement is made to the contrary. 

The ftri<Sl: way in thefe cafes is, to order the money 
to be paid into this pourt till the njafler makes'* his re¬ 
port whe^er the fettlements made on the refpeftive mar¬ 
riages of the ladies intitled is adequate; becaufe, 'if not^ 
a‘further provifion may be made for them from the fum to 
,be paid in. 

But perhaps It is not neceflary in tliis cafe. 

It had better be done in the ufual way. 

Then be itfo. 

Vide Staples v. Maurice, Dorn. P, 1774* 
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The Rules Customes pirtaining unto WEST-* 

^ ‘sheen, petersham, 

0 

T he rule of cuftoroes msKie the firR day of May in 
» th^ fourth year of the reign of King Edward the 
fou *th, which cuftomes wore;, granted heretofore by the 
King and Kings unto the tenants belonging unto the 
Lorddiips of Weftflieen, Peterlham, and Ham; whidi wte 
the tenants do hdid our land by the laid'''cilllom^ 
MANORS, granted by the King and Kings, time out of 
mind, as hereafter fcdlowelh, viz, 

1, Imprimis, it«Kras granted to our cuftomes, that we 
ihould have a court yearjy, at the will of the 'lord ; ai^ 
that all the tenants thereto belonging fhaU thither refort 
upon a fortnights warning, by a precept made by the 
fteward dire£i:ed to the bailiff, and he to give warning* 
againft the day ; and thofe that come- not at the faid day ib 
warned by the bailiff) fhall forfeit the firft court two* 
pence, the fecond four-pence, the third court fix-pence, 
and (b double every court his forfeit. 

II. The fecond part of our.culfom is, that when the 
fteward and thu^lord with t^e Kings tenants be aflembled 
in the face of'the court then' called togethtr by jmme and 
fworn, that then the faid hpmage fbay qpquire^ weither 
that any of the Kings tenants he deceafed, and to prefent 
his name and next heir, pc.;wHcth^ he died feifed or not. 

III. The third part of our cuffom is, that if any tenant 
do die fo feifed, that he dicing fo feifed, then diat which de* 
feended ought of right to defeend by> cuftom of our Ma¬ 
nor to youn^efl Ton and his heirs, and if he fagve no 

* The prefent article ii here pKnted froin a copy takm fronf a record 
renminiDg in the Towciu 

Ton, 
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Ton, to the youngeft daughter and her heirs i and if (be 
die without iiTue, to remain to the next cf hiS' kin} and if 
there can none of the kin be found,' then to nuke claim 
to the lord, that then the lord (hall by our cuftom feizd 
it into his hands as efcheat for lack of heird general i and 
then the lord of his fpecial grace may grant feifure to 
whom he lifleih^ 'Upo'h adiew fine levied to th6m and the'^r 
heirs for ever. 

IV. The fourth part of our cuftom is, if the faid tc- 
nant do dte without ifiUe,^ and alfo feifed, having a wife 
which furviveth him, and if the wife do coim info 
the faid court and make claim unto the lands after the de> 
ceafe of her Hufhand, then Ihe might have by our'cuftom 
of the heir, the third part of the rent during her life j and 
if .there be no heir to be founds th^ fhe is to hav^ it of 
the lord. , ' r ’ 

o V. The fifdi part of our cif|loin is, that if any tenant 
will deliver a furtender before his death onto the u(e of his 
wife, or to his heirs, that then he muft deliver it up into 
,<he hands of two of the Kings tenants of the faid lord- 
Ihip; and if he deliver it but to one, that ftands void and 
of none except it be in the txtrerhity of death: and 
further, \«dien the faid tenants have teteived it to the ufe 
of their^wives or their heits^ whom they lift to make it 
ui^tb, the laid tenants ftiall bring hi the faid furrender at 
idle nekt court holden after the date thereof, or elfe the 
fold furrender to be void and of iiene efFefl:. 

VI. The fixtlj pkrt.of our cuftom is, that we hold 
lands by the rod, or i.o|»py of court Vdl, by cuftoih of 
our manor at the will lof the and thift we may lop, 
ftip, fell by ^e ground, wood ahd timber, and ciury it 
away Wifhthit any forfeit makelng of lands and houfen, fo 
fhkt We do keep ftir houfen in fufiicient repaitatioils s 'and 
if we do not k-eep the repairatiosis, then the *tord fetze 
it into bis hands, and take the profits thereof unte> his own 
ttfe, until! fuch tkne as we have fuificiendy f paired them. 
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then to fine withjthe Lord and fo to hat^e our lands again^ 
widiont any inilrruption on any part made the Lord or 
his afiignfi after that vfe have payed our fine. 

VIL The fevcnch part of our tufiom is, if any tenant 
that holdeth land of our fovereign Lord the King do fue it, 
^'of the laid court without licence pf the Lord of the 
loyle) he to forfiet all his copyliold which he hath lying 
within the Lordftiip, except'^it be brought by the com- 
manZImdTt of the King or of his moll; honourable Coun¬ 
fell, <and furthermore, whethdlr he came to it by inheri¬ 
tance or purchafe, and fo hddeth it to him, his heirs, or 
afiigns, and fo at the time of his death tQ deliver a fur- 
render unto his ne*xt heir, and if fo be that after the death 
of any fuch tenant the heir doth give, fet, or lay to mort¬ 
gage, any copyhold fands!^ lying within any of the Lord- 
ihips, before the laid heir be admitted tenant and hath 
paid jiis fine, according \o the laid cuftoms of the manor 
of Ihe faid lordlhips, that then all fuch faid furrender and 
mortgage made by the &id heir lhall Hand clearly void and 
of none'effeft, by our cullomes. 

yni. The eighth part of our cufiom is, that the Lord 
of the fpil may lett, and fett, all manner of walle and void 
ground, by coppy to any man that will take it, paying a 
fine to the Lord, and yearly quit rent to the King, for 
file Lord is bound to augment the Kings quit rent one 
year better tluin other by bur cullom, within any of.the 
(aid three Lordlhips. . • • ' 

IX. The ninth part of our cuftom h, fhat alfour lands 
arrable, and unarrable, whi«b lieth abroad in the common 
fields, is as common dh6b a' year, except cerUun cj^des, 
aivViOh iiefii inclofiirei and for all the commpn .fields one 
.tenant to enter common whhqnother iii all vacation times, 
but not betwix^ our Lady day in Lent, and Michaelmas t 
ahd every manihat holdeth of file Lord a'te|iemenf of land 
(hall ctilhmon by our cufiom .three (hfeep upon an acre, 
Vu>i..U> Co ‘ that 
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that is to (ay) iixty<^eight upon a tenement) arul four oyeii^ 
three; kinC) two horfeS) one. mare or and diat 

no man which hath fold all biS land from his houfe fhali 
t^ommon for no more but bis bare houfc) that is to (ay, 
three kine^ one mare or horfe, and no more no man fhall 
*l^eep by our cuftom. '* 

X. The tenth part of eniTcuitom iS) that if any tenant 

holding lands of our foyerei|^ Lord the King) within any 
of the Lord(hipS) dq caft down any parcel of freehold 1 ^’ing 
between two parcels of coppyhold to the intent to make the , 
copyhold land freehold, then the tenant fo doing (hall for- 
ht all his coppjhpld land lying and being within the faid 
TordihipS) by. our cuftoms. ” 

XI. The eleventh part of our cuftom is, that any te¬ 

nant (hall top wood) fell furze or thorns within t,he fevc- 
ral Lbrdihips portion tmd portion alik^) and to carry home 
io their own houfeS for their own^ufe} and that no man or 
Woman keeping a common brew-houfe, or bake-houfe, fell 
ino.manner of wood, or furze, or thorns, to bake or brew 
^ithall, except he be a tenant in land, he (hall have no 
>npre in the common than.his tennure will give, according 
|o QUr cuilorn* , ‘ - 

. ^11. The twelveth part of our cuftom is, that the 
^uit retft of the land beUmgktg lo the LordjQhip of ,Weft- 
^een, is two-pence the acre, and ftx-pence tiie hqufo 
;i;d,thput land, the line of the'£nd Lord(bip is two years 
quit raiti’ The quit rent of Peteriham, and Ham, is 
^}Ujrrpen’ce the anef (ix-p^ke the houfo, and the fine 
Is one years qui( rent,, every tenement is (even fluflings 
and fix-pence by our cuftom* Alid unto all thefe cuftoBW 
we die ftid .tenants of .the Lordihip,* we aH do hold and 
.affirm') by t^ grant of the King Kit^ time out of 
mind. , * • . 

. Ah^ fot %ther alTurahce cdu: heirs for ever th^ (hall 
come ^ pet it in wtit^ for a^contmaal 
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remembrance, d<;|pe.before John judgell, one of the Kings 
honourable Coinfell, and John Warman, |hen the Lord 
of the f<;^l for-the time being. IN WITNESS whereof 
John Hart^ tenant^ William Ballat^ tenant, John Howcj 
tenant) John Brewell, tenant, William Thorn, tenant. 


true Qoppy from the Antient Original Gtppy to hi 
fredmed on all great and necejfary Oecajiom, 
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"arguments (fthe LORD CHANCELLOR W 
if the LORD CHIEF JUSTICE of the KINGV 
BENCH t» »*« ihe DOUGLAS CAUSE, /« the 
HOUSE* 0^ LORDS, Fe"b. 27, 17691. 

Lord Chancellor. 

T he Caufo before us is, perhaps, the mod fbleilnn and 
important ever heard at this bar. For my own (hare 
1 am unconne£ted with the ^parties; and having with ad 
podible attention conhdered the matter both in ptiblic and 
■private, 1 , fliall give my Opinion with that dri<dne& of 
impartiality to which your lordlhips have fo juft and equi^o 
table a claim. The queftion before us is, Is the appel- 
lant the fon of the late lady Jane Douglas, or not?’* I 
am of the mind that he is; and own that a more ample 
and pofitive proof of a child’s being the fon of a mother 
never appeared in a court of juftice, or before any ai£fe 
whateyer. 

.The marriage of lady Jane to colonel Stewart,’ Anguft 
the 10th 1746} is admitted on all hands. Her pregnancy in 
' January .« 748 » and the progrefs of it, were oblerved by 
many people \ ^at Ais; Iq Chapede it >yas notorious; her 
ftays were widened; the rums of the convent of St. Anne'a 
. difeerned it, notwith{|anding, J^dy Janc*s<.. modofty} the 

* Lord Camden. , 

4 Lord B^wfield. \ , 

^ The |■o41owing Arguments gave occafion to the fnodnQioa of a ‘pub¬ 
lication intiticd, ** Letters to Lord Mansfield }** is. which tbft ergumenta 
in lavodr of the^^ppellant are ve^ .ftrmgly controverted, and the cnadodl 
of the 6uardlans of ihe bake of Hamilton, in bringing ibCe memonkk 
caufii to an ifiVic,' ia vtniliORtil with great 'forcejsd tAegaaetr 

• 

onid 
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niaid femnts ar( podttve as to the the earl of Cr«w<» 
ford wrote an Iccount of it to the duke qf Douglas, not 
'IS an hoarfay, but as a fa< 5 f, of which he himfelf was fully 
atisfied by .ocular infpedion: and if there be a prcg- j 
lancyi there muft be a delivery j which accordingly hap- 
iCiJed by the polltive evidence of mjs, Hewitt, who has 
iepofed, that “ (he received them into her lap as they 
:ame from lady Jane’s^body,” She was delivered of twins 
snJRie fcth of July 1748, %t Paris, in the houfe of madam, 
a Bc^n, in the Fauxbourg <te St. Germain. Lady Jane’s 
tbiiity to bear children is eftablifhed by many witnefles; 
ind a mifcarriage after the birth of the twins, ftill more 
ind more proves the delivery. 

But, my lords, there is another proof no lefs convin- 
:ing that the appell&nt i 4 really the fon of lady Jane, and 

this arifes from the*uniform tenderifefs (hewn towards him. 

* ^ 

’Tij in proof that on* every oocafion foe foewed all the 

fondnels of a mother: when he cafually hit his head againfo 

a table, foe fereamed out and fainted away: when her h«f* 

bat)d, the colonel, was in prifon, foe never wrote to him 

wj|hout making mention of her fons: foe recommends 

them to clergymen for the benefit of their prayers: is 

difcon^late for the death of the youngeft: takes the Sacra* 

ment: owns her furviving fon: does every thing in her 

power to convince the world of his being her’s; blefies and 

acknowledges him in her‘dying moments, and leave^ him 

Rich .things as foe had‘. Sir John likowife* foews the tseep, 

fame tendernefe In effedli he leaves lllm*5o,ood marks by* H . 

a bond in September 1763, fen years after the 4 jsathof 

lady Jane; and on his''d^th-bed' folemnly declares, before 

God, that the appellant is the fon of lady Ja/ie; << 1 make. 

“ this declaration,” faid he, « as ftepping into Eternity.” 

A. mat^that i% a thief may difguife himfelf in public^ but 
he no occafion for any mail? when in^riyaW by him* 
folf, 

Ccg 
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These poiitive declaiutions convinced the duke of . 
Douglas, and he left his dukedom and othe^ eftates to his 
nephew,* the appellant, who was regularly fervcd heir 
t’lereto in September 1761, when he waa pofTeiTed of all 
the birthrright' of a fon, fo far as the oaths of witneiTes, 
the acknowledgment of parents, and an eftabliflied ha^^ 
and repute could goi The cruel afperfioijs thrown out^> 
agaihft lady Jane and the colonel h?d been fefutcd by thef 
late duke of Ai^yle and the countefs of Stair®, No nior-ju', 
tal doubted: the appellant’s ‘being the fon of lady^Jvme, •; 
except Andrew Stuart; his father, Archibald Stuart •, 
major Cockran,^ who is married to Stuart’s dfter; IJ^hite 
of Stockbriggs, a prmcipal adlor in theie fccnes. Thefe 

doubted the matter; and . as by concert, went over 

to France, not to procure evidence of a reaj «but to 
fuborn witneiTes to eiliiblifli an article *that never exiilied, 
except in their own imagination: the defign was bad,, and 
the.means tp accompliih it were no lefs criminal. ’Tis 
niedlefs tp follow the fearcher through all the feenes of his 
eAquir}'; the refult of which wa^ to return to Scotland, 
enter an a^ipn againft the appellant, and bring his qjvn 
father to condemi} him, at a time when the pld gentleman 
was in a condition every way deplorable ^ And taking 
advanb^e*of his inaccuracies, he makes a fecond tour to 
I’aris, where t\e publiihed a. mniioirt entirely to feduce 
witneiTes, and induenpe them tP commit the blacked; per- 
jury. In this ^paper Ije deferibes the perfbn of fir Johl^ ' 
‘Stewart, lady Ja'hepou^s, ^nd of mrs. Hewitt $ aiTcrts, ' 
that they had purcjiafed two children, whom^ they vfianted 
to impofe upon the world in older‘to dcfisuid a real h4h cf 
an immenfe ^efiate and fortune}, and inyiring all w4o. 
could give ligh^ into the matter tP come to his Ibdgiuj^ 
yvbich he particularly deferibed. ^ 

t Mr. Stuart certainly appeared lilte the guar^anof 
dukd of Hamilton s, a qomjpous ritje^ which efrove fe- 

versd 
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’T'eral to dteJr ovyi 4 e{(ru 6 Hon, and in hopes of a reward. 
Among the nultiber of thofe was madam l^ignon, a glais 
manufa€kiref*s fpdtife; who* after converfing with An¬ 
drew Stuatt ,and* fiis clerk, and receiving prefents from 
them,<jomes in before the Tournelle Criw/W/randdepofes, 
had fold her own child to foreigners whom fhe' 
xlid not fo much as know. t^an a woman for&ke her 
** fucking child ?” is a rhetorical remonftrance handed to 
higheft author!tjt. The thing is incredible, aiid 
yet ^ woman has fwore it.^-»>a circumilance fufficient 
to render her teftimony of no force when oppofed to the 
dying* declarations of lady Jane Douglas and colonel 
Stewart^ and to the pofitive oath of mrs. Hewitt, whofe 
charadter is eilablilhed ^ upon a very good foundation: 
but take the declaration bf. madam in all its extent, yet 
(he has faid nothing to afFeA the appellant; the time When, 
th^ people to whom, with every other circmnftance, prove 
her not to have been the mother of the young gentleman j 
his complexion, the colour of his eyes dnd hair, prove 
that he was not her’s. The (ante thing might be faid Of 
thebfon of Sanry the rope-dancer, whom the counfel for die 
refpondent would infer to be the child Sholto* the younger 
of the twins} and, as a ftrong proof of the fame, urged,- 
the two were but the fame identical petfon under different 
names; and your lordfliips were intreated to keep in your 
view the rupturO under v^hich each of diem laboured in 
•^rder to prove the identity! But how*comes all out ? 
Saury’s child Coifld fpeak in Ncfveiftber 1749, but Sholto' 
could hot utter a word fos' fbme mondis after he came to 
Mrs. Murray’s houfe ih!DeceihBbr 1740 . And now evi¬ 
dence is of^red to be produced at your lordlhips* bar, 
^atthe child Sholt6 had hb ruptute in 1749* nay, that he 
was astound ^ any penbn within* thefe walls: certainly 
mr.'l^array,-'tlie. moft ihaterial witnefs m this i((lair, i» 
‘mbtit td-be-credited dian madsen* 

C c 4 Yova 




4 S(5e p. 



ARGUMENTS Ot LORD CAMDEN AND LORD MANSFIELD 

, \ 

' Your lordfliips have heard much ingenuity difplayed in 
order to proye that lady Jane's pregnancy (vas imaginary; 
the fymptoins ure allowed, but the reality is now^ denied; 
though once Andrew Stuart himfelf vfas forced to ac¬ 
knowledge that lady Jane was actually with child. If 
•lady Jane, or any other woman, had fuch fymptomay^it 
is impoilible flie dbuld have been eafed of them fo foon. 
in any other manner as by a delivery; had ihe been ill 
of a dropfy, her bulk would not Save been totglly d[mi- 
nilhed in fo Abort time as fipm the 2d of July to the.firft 
week in Auguft; when all who faw her at Rheims con¬ 
cluded that {he had but lately^ lain-in. Great ilrefs has 
been laid upon the letters laid to have' been forged in the 
name of Pierre la Marre, the man midwife, the perfon' 
who delivered lady Jane. 1 admit them to be».furged, 
and yet this forgery is with me a proof of lady Jane's 
innocence/ Sir John's hardlhips are admitted; and if he, 
after fo long a confinement fhould caufe the letters that 
had pafTed between La Marre and himfelf to be tranferibed, 
in order to amufe himfelf or to fatisfy lady Jane that they 
were not loll, it was no way criminal. Lady Jane , re¬ 
ceived them i but obferving they Were i^ot originals, ihe 
laid them by: fo confeious was (he of her own innocence 
.that Ihe did notufe them; nor,ever would they have made 
theic appearance had it not been for the conduit of Andrew 
Stuart, who^ upon getting an order to fearch lady Jane’s 
repofitorie?, found out thefe letters, produced them ip 
^ court to IJr John, i^hen under all the miferable circum- 
Rances of a man groaning^ under a load of years, infirmi¬ 
ties, and the acutell pains. . . ^ 

The evidence of Godfroi, the landlord of the Hotei 
ChalonSy in tlie Rue St, ‘Martin^ is contradi^oty and in- 
confiffent, his books being every way defedlive and erro¬ 
neous Nor does Andrew Stuart appear in.a fiwourable 
light incthis particular; whcii fitR he cwne to Godfiroi’s 
“ houfe, 
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houfe, both the matii and his wife were ignorant of dw 
'matter; neitheretl^ one nor the other re^oUe^ed lad/ 
Jane Doi|glas or her hufbandi till Andrew Stuart, de- 
firing a fight of the Livre InfpeSleur^ he found two ar¬ 
ticles, one of them mr, Flurall-^ Efcoijffois^ tt fd famiUe font 
Quillet 1748; and this he pofi^vely affirms, with 
^ths and imprecations, to be the hand-writing of Hr John 
Stewart, with which he, pretended to be thoroughly ac¬ 
quainted f 4but he was obliged to retra^ when other poll- 
«ges ^^re found to be of the fame hand-writing: this 
poftage was found to be pofterior to one written on the 
12th, and the landlady of the houfe declare<^ that fhe her-^ 
felf had marked it down. He had £fteen rooms and ten 
clofets, which they pretended always to be full, and yet in 
their book it does not’appdar there was above three per- 
Tons in them during colond Stewart’s abode; ai\d what is 
pretty Jlrange, they had many women-lodgcrs during that 
year, and yet they depofe they remember none but. this 
lady whom Andrew Stuart would have to be lady Jane 
Douglas. They even differ with re(pe£t to the names of 
their/ervants. The counfel at the bar have acknowledged 
the inaccuracy of the books, owiAg to the avocatiods of 
the man elfewhere, and to the inadvertency 0/ his fpoufe, 
continually hurried by a multiplicity of bufinefs. Befides, 
a poffage in a book fuch as the Livre d*Infpe£feurt which, 
like a wafle book, contains ffiings juft as^they occur; pc 
th|f Livre dEpenfe^ to which the arti^es of the former are 
transferred; bear no manner of qonvincfng proof that, the 
perfons mentioned in thele ffaid at fuch and iiich places, 
it being a cuftomary thing to mark down the name of the 
perfon the mon^ent he takes the lodging; and M; is notori¬ 
ous that many perfons have paid a week, nay a month’s 
lodging, yjdthout jleeping a night in it; and this is no more 
than equity, fince the fame* was referved for^eir uTe. 

. But hbre, my lords, the purfuers in thjs affair have 
^fftroyed thii; qwa c^Mfe; they have brought a fort of 
* • * proof 



■■ • 
ARGUMENTS Of JLORD CAMDEN AND LORD MANSFIELD 

proof that lady Jane Douglas was *at«Michelle*s hoUfe,, 
called Le Pttit Hotel ^AnjoUy in the Rue Serperite^t Faux-^ 
hitrg St, Germtiin \ and this at the very time when they 
would prove her to have been at the hcSitfe of Godfroi, of 
• whom fo much has been faid and heard, Michelle and 
Godfroi difagree in every thing except in the irreguIariW 
of their books; and indeed it is hard to fay which of 
two excels moft in that particular* But not to infill on 
the irregularities, it is proved to be the pra£li<fl' inraris, 
and of Michelle in particuTlar, to write people's />fi(hes i/f 
thefe police books as entered on the day the room was 
hired, though the peribn docs not enter for fome days 
after. 

To infill on thefe things, mj lords, is tedious; and yet 
the importance of the cafe requires 'it. One madam -Blain-* 
^ille fwears, that on one of the days between the 8th and 
13th of July Ihe accompanied lady Jane in a coach to 
take a view of Verfailles, and at another time to fee the 
Palate de Vendome\ but this witnefs is in every refpe< 9 : 
contradiifted by a multiplicity of evidence; and in every 
view her tcllimony appears to be ^abfurd and prepoll^rous, 
Firft, flic is contradidbd by mrs. Hewitt, whofe depofi* 
tion bears'* great weight with me, as allb by other wit- 
Dcfie?, For, firfir^ Ihe, Blainville, fays, that fir John and 
his family were eight days in Michelle’s before the child 
V^s brought to the houfe;-whereas Michelle’s ^mily all 
fwear that htf was brought next day. Secondly, Ihe fays, 
that the child wds giveq,to^the nurfe La Favre the very 
night of his arrival; that fee faw her c§irry him home 
with her, and that laSy Jane vifited him in the nurfe’a 
houfe ; whereas, on the contrary,, it is proved, that-Favftj 
; remsuned four days at the hotel, during whiph period Jady 
Jane went nowhere abroad, ^T‘hirdly,tlhe depoC^s, that 
no peVfon vifjted fir John and lady Jane dudqg their Hay 
W MicfeeUe’§i ^hefcas, by the oath of madam Favre, a 

genti|4 
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|;fntleman vlfited him* therebut be that as It may, lady 
Jane was delivered on the loth of July; afld Blainvilte 
does not faj Ihe went to Vcrfailles till the 27th ; and it is 
|io new thing for a'Jady, however delicate, fo .long after 
deliv^, to go fo far in a country whtfre the weather 
and roads are fo remarkably fine, tand thtf carriages every 
^roy eafy and convenient. 

ALL^thefe objedlions to*the reality of the appellant be- 
the^fon of lady Jane are imaginary, and hitherto have 
been refiitfed, to the honour of the innocent, and the more 
firmly eftablilhing him in the poflelfioa of his birthright. 
They only tend to render her virtues more brilliant-and il- 
luftrious} for as the allegations never exifted in fadl but 
in the imagination of Andrew Stuart, fo when put to 
the trial they muft ncceffarily fall to /he ground. Thus 
he has^ alTerted, that colonel Stewart received 35*0!. from* 
the earl'of Morton'’s banker fome days before lady Jane’s 
lying-in, and from thence would infer that her delivery ii^ 
madam Burn’s, an obfeure houfc, was only to carry on , 
the impoflurc; but now it appears that this money was 
pot paid till fixteen days ^fter. Hoyv unfortunate for |he 
duke of Hamilton to be under the dire^ion of fuch a man 1 
one who has involved him it) fuch an immenfity of ex- 
pences! and this by examining a multitude of witneifes 
upon articles really foreign to.the caufe; which indeed is 
not the duke of Hamilton’s, it is the cai/fe^of Andrei 
Stuart, who has a6icd fo ftrange iftrt,as»well d«ferve 4 
the obfervatimi made at the hat* with great propriety^ 
that if ever I*was to betconcerned in any bufineis with 
“ hiin, I ihouldiloolc upon him with a jealous eye.” I Ihall 
not follow the noble lord, (poke thfough the 
various deferiptiom he Has given ns trf" midwifery. His 
obfervatiom^may lie juK, but* they cannot affet^ the.cha- 
• ra6ber of la^y J^e Douglas^ or the caute 'of the s^eUant,^ 
her i|ueft^04^ befc^ Uji is (h^rt: • Is the ap-> 

pelboni 
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pdloiit the fon of lady Jane Douglas, pr not ? If there be 
any lords wifhin thefe walls who do no<? believe in a fu¬ 
ture ftate, thele may go to death with the declaration 
that they believe he is not. For my^parf, I am for fuf- 
. taining the pofitive proof, which I find weakened by no¬ 
thing brought againft it; and in this mind I lay mf'h^nef 
upon tny breail and declare, that in my foul and coi..- 
fcience 1 believe the appellant to be her fon. 

The duke of Bedford*then fpoke in favour of^^ndrejjtp, 
Stuart’s procedure, and in commendation of thcTsurnelUi 
which finifhing in about forty minutes, 

Lord MANSFIELD fpake to this purpofe: 

MY LORDS, 

i * 

I MUST own that this caufe before us Is the greateft ' 
. and moft important that occurs to me: it is no kfs than 
‘zn attack upon the virtue and honour of a lady of the iirft 
quality, in order to dirpolTefs a young man of an eminent 
fortune, reduce him to beggary, ftrip him of his birth- 
' right, declare him an alien and 9 foundling. 1 have flept 
l‘ an^ waked upon^the fubjeiEf, confidered it upon my pillow, 
to the loflng of my natural reft j and, with all the judge¬ 
ment I ^<►as capable, have'"confidered the various ar-ticle^ 
that make up this long and voluminous i^aufe, upon which 
I am now to. give my 0 |Anion before your lordfhips, 

I apprehend, 'th^ in the matter before us three things 
arc to be confidered—^eefttuation of lady Jane before her 
delivery, at her deljvery, ov®**— 

which the chancellor has fpoke with great propriety. It 
is proved^ beyond a poflibility of doubt, that fhe bccanxe 
pregnant in Oftober 1747, at the .age of forty-nine years;; 
a thing for from being uncommon, a»1s.attefte(l by phy- 
liciaps of the firft rank, and confirmed by daily experi- ^ 
cnee i and that in the month of July ftie was delivered 
twins, one of whom did, the other is fell ajiveh^he 
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ftas been pftiented Jto.thc world by fir John Stewart and 
lady Jane Doughis as their fon ; nor can Ijp be wrefted 
from the iiahds of his parents, unle& fomc other had in 
their life-time claimed him as their , child in a legal, and 
juftiSable way. 

T^is action, my lords, did not lie '^^ainft the appel- 
yi&t as an impoftor; for an impoftor, in the fenfe of the 
law, is a perfon who wijfully and knowingly pretends to 
be a diiferant one from whatjie really is, in order to de¬ 
mand another, and to impofe,* under a ii<Slitious name; 
upon the public. If any be an impoftor it muft have 
been la^jy Jane, whom they ought to have profecuted in 
her life-time, and ribt at the diftance of nine years aftet 
her degth. The method of difcovcring an impoftor is to 
bring hia accomplice to the court before which the im¬ 
poftor was arraigned; and if, after “a fair trial, the ac- 
cufed perfon be found guilty', let him take the coiife- 
quenCes thereof: but this the refpondents have negle£l:edc 
the appellant has been for five years four months and 
twelve days the acknowledged fon of lady Jane Douglas,' 
and for thirteen years and two. months the fon of fir 
John Stewart, before any attempt was made to rob ^im 
of his parents, his birth-right^ and his all. 

As the lord chancellor has anticipated much of what 
1 intended to fpeak upon this fubjcd^, fo I fhall only touch 
at the fituation and chara^ei*pf the deceafed, vvhom I 
member, in the year 1750, to have been m<he moft de¬ 
plorable circumftatfces. She canle to tne* (I bdlng foH- 
citor-general) in a very deftuute condition, and yet her 
modefty would not fuffef her *to domplain. The noble¬ 
woman was every way vifible, even under all |he prefTure 
of want and poverty. Her vifage and appearance were 
more powerfu^dvocates -than her voice j and yet 1 was 
afraid To oDbr her relief, fo( fear of being cpnftrufted to 
* prof^ her an indignity. In this manner fhe came twice 
to my boufe*)>efore 1 knew her real nec^iTitfes; to relieve 

which, 
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vrhich now was my aim. I fpoke to ^r. Pelham in her' 
favour} told )}im of her fituatioh with regard to her bro¬ 
ther the duke of Doiiglas, and of her ^refeht ilraits and' 
difficiilties. idr. Pelham, without delay, laid die matter 
before the king. The duke of Newcaftle, then being at 
Hanover, was w||ote toj he feconded the folicitatlolh of 
his brother. His majefty immediately granted her gool^. 
fer 4 nnuin out of his privy purfe $ and mr; Pelham was 
fo generous as to ordef- 150I. of the money''’iO be in- 
flantly paid. I can a{rure*your lofdfhlps that 1 ijev^r dit^” 
trouble, his majefty for any other. Lady Jane Douglas 
was the firft^and the laft who ever had a peniion by my 
means. At that time 1 looked upon her to be a lady of 
the ftri^teft honour and integrity^ and to haVe the deepefi; 
i*enfe of the grandeur of the family from whence fhe was 
^rung; a family conQiicuoudy great in Scotland for a 
thoufand years paft ^ ^ a family Hivhofe numerous branches 
have fpread over Europe; they have frequently inter.* 
married with the blood royal; and fhe herfelf was defeend- 
'ed from Henry VII. I took care that his late majefty 
ihould be made acquainted with her family and name, - to 
the intent that, though fhe was married to colonel Stewart, 
a difHpated and licentious man, and who had been in the 

* * I ' 

* The rife of this family was in 767, when Donald Bane (i. e. White) 
came from the WeAern lAes with a conliderable army, and laid wafte the 
open country with fire and fword. Solnatliiut, the then bin;, raHed forces, 
an^ came up wiiji' liim at a place called Bona, in ArgyieihiFe. The royal* 

^ ifts were fluted, ti?l a^cer&in ^fon flood in a defile with a fpear, calUn;, 
onttothe fugitives to flops frmeaof ihe.bravefl men crowded tqwardi 
,him, and with thefe he fell upon (he porfuen with a h^avery that was ir« 

) reflflihle. His corps was augmentfng every moment, and the victory 
was fnatebed out of the hands of the conqueror. When the psrtka|,ar8 of 
die adton caifie to be related' to the king, he deflred to be fliewt the man 
who had made the firft ft;nd; he was anfwered by one of his attendants, 
in the Erfe language, the then vwmtulm of the (U'lpti^** .Sholto fer, 
, ** Douglas 1 ) Behold that black grey niiaii !'* On this be was calledheforo 
Solnathbs, whtPgave him the name of Sholto, and Uut part-of loaoerli. 
Bure now known by ^he xaam of DougUe. 


rebellion 
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tebellion 17159 yet he would psds it over» as ihe oC 
A race who had gl^ys been eminently loya), her brother 
having charged as a volunteer at the head 0^ the cavalry 
in the year 1^15 j when his coufin the earl of Forfar, 
died like an heiro jn defence of the government; and that 
his gfucd had, in the year 1745, treated the rebels and 
their leader with contempt and ridicule.* And indeed his 
hiajefty, from his wonted magnanimity, fpoke nothing of 
her hi^ba^d, but treated* her with all the relpeA due to a 
noblewoman of the firil; rank and quality; one who carried 
^ the appearance of a perfon habituated to devotion, 
and for a number of years trailed up in the fchool of ad- 
Vcrfity and difappoiatment. * 

Is It poUible, my lords, to imagine that a woman of fuch 
a family, of fuch high, honpur, and who had a real fenfe 
of her own 'dignity, tcould be fo bale as to impofe ^fe 
children upon the world ?• Would Ihe have owned theqf 
bn every occafion ? Was ever mother, more afFefled for 
the death of a child than (he was for that of Sholto, the 
younger of her fons ? ** Will you,” (aid (he, <* i|»dulge me 
<« to f^ak of my Ibn ?” and cried out with great vehe- 
mency, O Sholto! Sholto! my fon Sholto!” And 
after fpeaking of bis death, (he faid, She dianked God 
“ that her (on Arcby was alive 1 What, faid (he, would 
the enemies of me and my children fay, if tlicy (aw me 
** lying in the dud of death tqmn account of the death of 
“ my fon Sholto I Would they have any ftfdhger proof of 
“ their being my children, thaq myalyrngdbi»them >” Slie 
fiill inlided^ that die (hook ihb^%'(^received by the death of 
Sholto, and othbr grie(sihehad*me^with, were fo fevere. 
up9i\ that (he was perfefUy perfuaded (he would 
•.never reeoYCt, hut confidered herfclf as a dying woman, 
.and ^ne* who. foon to appear iA the prefence of 
. Aluiigh^ Qt)d,^nd to- whom (he muft anfwer. She de¬ 
clared that .the children Archy and Shoka uferO bofa.ef 
her body j anil that there was one bkihng of which her 

encmi^ 
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i!hies could nOt deprive her, which •'W^^s her imiocency; 
and that Ihe pould pray to Almighty Goti for the life of 
her other fonj that flie was not afraid for ’hiiji, for that 
God Almighty would take care of him! and what is re¬ 
markable, the witiiefsi Mary Macrabie, obferved,^ that the 
grief for the lofs pf her child grew upon her, Wou^ fhei 
my lords, have blefled 'her furviving child'on her deaths 
*Seep. 17. bed® 1 Would flic have died wi,th a He in her mouth and 
perjury In>her right hand t Charity, that thinfeeth do evil, 
wilt not fuffer me for a nfometit to harbour an ppiflion 4 b 
cruel and prepoflerous. Or, can we fuppofe that two 
people who had not wherewith to fupport themfclves, would 
be felicitous for, and fliew all the tendernefs of parents 
towards the children of creatures who, forgetting the Rrfl; 
principles of inflindt and huntanity, had fold^thcCr children 
to people whom they did not fo much as know by their 
names. The tOi of Jofeph^s bhethren in felling hipj is re- 
•prefented as wicked and unnatural} hut indeed the crime 
of madam Mignon and of madam ^nry is ftill more black 
' and atrocious. To carry fliis a little further, fuppofe lady 
Jane Douglas had afted this out of a principle of revenge 
towards the family oftHamilton,' yet fir'John Stewart had 
no occaflon to do fo, much lefs continue the vindictive 

farce after her death *, efpecially when married to another 

/ 

fpottfe. And here we may fee fir John as much a parent 
to the appellant as lady J^ne; he was every way fond of 
him i It is rfh'evidence 5 I know it to be true: my After 
and Phave Been frequently at mr.‘Murray's with them, 
and were always delighW,with the care we obferved. No 
mortal harboured* aAy thoughls of their*being falfe chil¬ 
dren at that timei I mean in 1750 and 1751. Every 
perfen looked upon them as the children of lady Jatie 
Douglas and of ‘colonel Stewart. countefs df Eg. 
linton, lord Lindores, afidiaany oaA, 

decbced dfe Jame ^ng* 



IK THE O017O1.AS GAUSB< 39| 

Ko fooner does the colonel hear of the afperfions faifed 
jkt Douglas caill% and of mr. Archib^d Stuart’s fwearmg 
that count Douglas^ a French noblemanj had informed 
the duke of Douglas that they had been bought out of 
an hofpital) than he returned an anfwer to ftir/Loch, wh6 
gave^^Jlie intelligence in a letter to mfSi Hewitt, and wrote 
him in all the terms of a man of Tpirit cordially interefted 
in the welfare and happinefs of his fon^ Both he and lady 
Jane J)egg«d the favour of (jjhevalier Douglas^, a French 
[l^ntleman and ofEcer, then at London^ to acquaint his 
coufin the count with what was faid of himi This the 
chevalier undertook, and fulfilled with the fidelity of a 
man of honour; anfi the count, in confequence of the 
application, wrote a letter, not only to lady Jane but to 
her brother the duke, in all iKe language of politenefs and 
humanity, difbwning Vhat was faid of him ‘ 7 Seep.sa.Ltc* 

But^ my lords, the duke of Douglas himfelf was fully* 
fatisfied of the appellant’s being the rea! fon of his filler, 
lady Jane; for^ on beginning to be known after his mai*- 
riage, and to relifh the pleafures of focial life, he became 
very inquifitive ** about the fize,. ihape, and complexion 

of the appellant, and if*he appeared to be a fmart boy*” 

He employed fir William Douglas, and others in whom 
he could confide, to inquire gf mrs. Hewitt, lady Jane’s 
companion, and of Euphemia Caw and Ifabel Walker, 
the two maid-fervants who had lived with them when 
abroad, and oblented their condu£l in the m*o1} unguarded' 
moments, concerning the birth of the cbildl'en; h6 even 
fearched into the charai^rs of jtiefe; and it appears, from 
the depofitions of clergymfiit *and gdndemen' of the firft 
rank in that country, that they > were women woi;|thy to be 
believed*. He'^vcn went in perfon to vifit mrs. Hewit^ tSeep.s5.Lci0 
converfed with in prefence of his gentleman,’mr. / 

Greenlheils,*conqernirtg hiS fiftdPs delivel-y 5 syid did ac- 
’ founts given by thefe, like the radii of a circle^ all p^f-’ 
uig {oward one and die (pme centre), conSiinung thq le- 
> Vox, li ^ D d ality 
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ality of lady Jane being the mother ofet!^? young gentleman, 
he was fatisfi^ed, acknowledged him for ‘his nephew, and 
left him his heir. ' ^ 

If the duke of Douglas, after fo .ferious an inquiry, 
was convinced, why flioiild not we ? *Tis true, his grace 
has fometimes exprefled himfelf warmly againft th% fur- 
name of Hamilton even in lady Jane’s life-time, but never 
fo warmly as to prefer a fuppofit;itious child to the duke of 
that name«^ j for he only deelares, “ that if he<hou'jfht the 
“ children were lady Jane’s, he would never fettle hit* eftate 
« oii the family of Hamilton j” nor did he, till after de- 
tedfing the fj'auds and confpiracies that had beeQ fo long 
and fo induftrioufly carried on againft his filler and him¬ 
felf, make any alteration in his firft fettlement. 

After the duke’s death, 'the appellant (prved heir 
to his uncle, according to the fonft'prefcribed by the law 
of Scotland, upon an uncontrOverted evidence of his be- 
•ing the fon of lady Jane Douglas, takes polTeilion of the 

* From mr, Greenlheil's memorandum, in page S97. of the Defender's 
Proof, it appears, that White of Stockbriggs, a creature of Archibald 
Stuart’s, alTuied the duke of* Douglas, that lady Jane had hiretl a mob 
together about his lodging as Edinburgh j 'that on the firA ne^s of lady 
Jane's having borne two fons, feveral people, in the interelt of the Hamil¬ 
ton family, alTured his grace that the thing was impoffible at her time of 
life} that tlftfc children ^ere bou^t out of an hofpital; that StoclU)riggs 
frequently inlifled in this manner; that duke Hamilton and major Cock- 
ran confirmed the fame to be true (fee pages 13 and zo of Firft Letter); 
that his grace fften declared, “ That it was pity that his eftate fhould 
« go to geople who would not thank him for it; and if they had the fame 
« in their hands, they did not^care if he was hanged, dead, and, damned.** 
His grace bore the higheit perfonal fegard for that duke of Hamilton who 
died at Bath anno 1743, and who wasmne of the fiil'eft men of the agej 
but he had not the fame regard for that duke’s fun ; for after the rebel¬ 
lion his. averfion was fo vifible, that he would not receive a vifit from bim, 
except when he pleafed. The difguft arofc from duke Hamilton’s going, 
over to Lifbon at the time when the Pre^oder's 'i^^dard was fee up, and 
never seturning till all was over. Wbei#,on his firft goingto wurt,’heiblicited 
the 1U« of thd unfortunate earl of KihQVDO^k, the king himfelf inti- 1 
to him this part of hi| cendiiA.' 

«■ 
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feftate, and is virtually acknowledged heir by cBe earl of 
Selkirk, and by duke of Hatnilton^s guardians them- 
feli^es} for thefe enter a£fions before the court of feilions, 
declaring their right to certain parts of the eftates, upon 
fome' antient cfaims which the Judges there declared to be 
grouL^ldfs} but in the whole aftion there was not the 
leaft intimation that mr. Douglas* was not the fon of lady 
^ane. 

’Tis ng|dlefs to ttoufile your lordfliips with the con* 
qf the refpondent’s guardians at Paris, and clfewherc 
upon the Continent, ^^othing has been difeovered that 
could throw the lead: blemifh upon the honour of lady 
Jane Douglas or coldnel Stewart: they have mdeed proved 
her ftraits there, and his imprifonment herej but both 
thefe ctrc^umftances carry a{ farther confirmation that the 
appellant is their fon i*for in every lettor that pafTcd between 
them the children are named with a fendernefs fcarce td 
be believed i whereas had they been counterfeits, a$ 
pretended, they would have been apt to upbraid one 
another for an z£t fo manifeftly tending to involve them in * 
their fufFerings. 

Suppose, my lords, lhat Mignon, the glafs-manu&c- 
turer’s wife, the pretended mother of mr. Douglas, had 
depofed the fame things in lady Jane’s prefence as fhe has fo 
long after her death; from her evidence it appears fhe 
had never feen lady Jane; by her words-both in private and 
public, fhe feems to deferve' no manner of crSJit j the oath 
of mr. Murray, a principal witnefe, lias*de 11 :royed» every¬ 
thing fhe has alTerted. The ^me thing might'be faid of 
Sanry the rope-dancer’s'IJibufe, ^hofe child’s rupture 
we were earneftly defired to keep in view to Jirove him 
to have been the identical Sholto, the younger of the twins $ 
and now eviden^/^ offered that the child Sholto had no 
rupture, but was ai found as any within thefe^walls. "Your 
lordfhips bare been told, and 1 believe with ^reat '^ruth, 
gentleman,, fhoch^ed at the affertibn, liad wrote to 
D d 2 the 
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the CQunfel, that the influence arifing prom fo fltHe a fug« 
geftion mig|j}t be prevented. 1 alwaysr rejoice to hear 
truth, which is the ornament of criticifm, and t|}e polilhed 
gem that decorates a bar. , 

The fcrutiny in France, followed by an aftlon in Scot-^ 
land, produced two things never intended by thdm; it 
brought forth a ftriking'^acknowledgment of the appellant 
by his father fir John Stewart,^ as is manifefl: from the 
• Seepage^t.af bond of pfovifion read at ypur lordfnips’ bar 9 ^« Sk John 
fictter I. openly acknowledged him before the court of felHon j|i 
the midft of a crouded multitude, and when labouring un* 
der a load of anguifh and pain; nay, when by himfelf, he 
folemnly declared before God, in th^ prefence of a juftice 
of the peace and two clergymen, that the young gentle¬ 
man was his fon. It likewhe eftablifhed the cbara£fer of 
lady Jane} for on Examining the p'roof obtained through 
the vigilance of the duchefs of Douglas, lady Jane’s repu- 
•tation is unfullied and great: all who had the honour, of 
being known to her, declared, that her behaviour attrafted 
univerfal efteem'j and madam Marie Sophi Gilliflen, a 
maiden lady, with whom flie lodged feveral months, depoles 
th^t “ lady Jane was ‘very amiable, and gentle as an an¬ 
gel.” It farther proved, that the elder child, the appellant, 
was the txa6: picSture of hvs father, and the child Sholta 
as like lady Jane as ever child was like a mother. 

I HAVE always confidersfid likenefs as an argument of 
R child^s being the fon of a parent; and the rather, as the 
diftindcion between individuals in the human fpecies is 
more difcernible than in. oijthef animals: a man may fur- 
yey ten thoufand pedjile befbfd' he fees tw> fiices perfectly 
alike; at^d in an army of an hundred thouflmd men, qvety 
one may be known from another. If there Ihould be a 
likeneis of features there may be a difi^j^inancy of voice, 

0 diflrerence in the gefture, the finile, and various other 
tiiiin|s; whereas a . flunily-likenefs runs generally through * 
0|1 tbefeji for iit evetythiiig thcK is' a jrele^lance,' as of 

features. 
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futures, Hze, attitude, and adlion* And here ii^H|^quef- 

*tion, Whether the j^pellant moft refembled^ his father fir 

John, or fhe younger, Sholto, rcfembled his mother lady 

Jane ? Many witpeflcs have been fworn to mr. Douglas 

being of the fame form and make of body as- his father; 

he ha^ been known to be the fon of colonel Stewart by 

• • * 

^erfons who had never feen him before; and is fo like his 
elder brother, the prefent fir John Stewart, that, except 
by th«r it would be har^ to diftinguifh thp one front 
|(he other. • 

If fir John Stewart, the mod artlels of mankind, was 
a<Efor ijji the enhvement of Mignon and Sanry’s chil> 
dren, he did in a fe\v days what the acutefi: genids could 
not accomplifli for years. He found two children, the 
one the finilhed model* of hntnfelf, and the other the exadt 
pidture in miniature of lady Jane. *It feems nature had 
implanted in the children •what is not in the parents; for 
it app'ears in proof that in fize, complexion, ftature, attir 
tude, colour of the hair and eyes, nay and in every other 
thing, Mignon and his wife, and Sanry and his fpoufe, * 
ceelo difierent from and unlike to fir John Stew* 
art and lady Jane Douglas. Among eleven'black rab* 
bits, there will fcarce be found one to produce a white 
one. • 

The refpondent’s caufe .has been well fupported by 
the ingenuity of*it8 manager^; and great ilrefs has been 
laid upon the not finding out the houfe wlSgre madam la 
Brun lived, and vfrhere the delivery was* efFedt^d; but 
this is no way llriking, if jve confider that houfes are 
frequently pulled down Id * m*ake ‘way for ftreets, and 
houfes are built upon the ground where ftreets run be¬ 
fore: of this there are daily examples in this metropolis. 
Ho\^ever, we nep'i-enter into no arguments of this kind, 
Es there is a* pdfitive evidence before us; nor is it {K>inble 
to credit the witnelfes,. fome'of them of a facred chafad^er, 
they f^cak of lad;jj Jane’s virtues, "provided we can 
D d 3 believoi 
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beliewFTOr to have been a woman of fiv:h abandoned prin* 
ciples as to niake a mock of religion, a^eft of the facra- 
ment, a fcofF of the moft folernh oaths, and rt'.fli with a 
lie in her mouth and perjury in her right hand into the pre- 
, fence of the Judge of All, who at once fees the whole heart 
of man, and fron;i whole all-difcerning eye no fecrecy can 
fcreen j before whom neither craft nor artifice can avail, 
nor yet the ingenuity and wit of lawyers can leflen or ex* 
culpate: en all which accoi/nts I am for findiiig tfne ap<< 
pellant to be the fon of lady Jane Douglas. ' V 


'Die Luna 27® F^bruarii, 1769°. 

Counsel being fully heard, and debate had in this Gaufe, 
it is ORDERED and adjudged, ‘that the interlocu.tor com* 
plained of be reversed. 

DISSENTIENT, 

BECAUSE, upon the whole of the evidence, it appears 
to us, that the appellant hath not proved himfelf to be the 
fon of lady Jane Douglas, and confequently not intitled to 
the. charadfer of heir .tailzie and provifion to Archibald 
duke of Douglaf, 

Becajjse we are of opiqion, that it is proved that th^ 
appellant is not the fon of iady Jane Douglas. 

SANDWICH, 

■ BEDFQHD, DUNMORE, 

BRISTOL, -C: P. S. ^MlLTON. 
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^he I^PEECH of Lord Chancellor JEFFERIES 
on Occasion of creating S^r EDWARD 

* HERBERT Lord Chief Justice of the Ki,ng*s 
Bejtch*. • 

Die Veneris 23//V* Octob. 1685. 

T 'HtS being the firft day of the terme, fir Edward, 
Herbert perfol'med the ufiiall ceremonies at Weft-, 
minfter-hall, at the courts of chancery and common pleas,. 
for bein(^ made a ferjaant dt ,law, and gave this mgtto in 1 
his rings: 

• • 

.• facobus Vincat^ Trlumphat Lex, 

• • 
After which the lord chancellor came into the court 

of king’s bench; and being feated in the chief juft ice’s* 
place^ fcnt an officer of the court to call mr. ferjeant 
Herbert, who was brou^t to the barr of the king’s bench 
court, ledd by fir George Stroud and fir Thomas Stringer, 
two of his majcfty’s ferjeants.at law, and the lord chan¬ 
cellor made this fpcech to him: 

Mr. Serjeant Herbert, 

I PRESUME ft is not a furprife to sftiy herd? if I tell 
you, fir, the king has feht for you to fupply ftie vacancy 

* Found arooBg the MSS. of the late fir Jofeph Jekyll, «nd communi¬ 
cated to the Editors by Joseph Jektll,' Eft}, barrifter at lalw, of Lincoln's 
Inn^F. R. S. F.S. A. 

See Roger North''.^fe of Lord Keeper Cruilfcyd; |it the clofe of ' 
which (here i?a Variety of anecdotes relative to the lord ehance|lor Jeilc-' 
ries's condu£t towards perfons of a party defcriplion j pfiticularlj^ tbofe of 
the denomination of Trimmers, whom he fo pointedly alludes to’ in this 
fp(ech hate.given. . . 
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of the chief jufticefhip of this court; a place, perhaps, of 
as gi;eat concern and importance to the I(««ng and his peo-> 
pie, as any other place in the nation. But thc^ugh it be 
foe, yet I am to tell you, fir, his majefty thinks you fit for 
(though Lknow you have otfier thoughts of yourfelfe), 

' and therefore this place (I muft doe you that right) is con¬ 
ferred upon you vrithout your own feeking. 

But^ fir, his majefty has kind, gratious, and juft re¬ 
membrances of the great feryices and fufferinge ofe,youc < 
father vyith that blefied mantyr king Charles the FirfH an«i- 
with gra^ous king Charles Second, of ever blefied memory. 
His majefty alfo has had experience of the fervicfs even 
in times of great danger, in ftorms botih at fea and lan|^ of 
/ome other of your relations who have hazarded their lives 
in the fervice of the crowne. . • » ' , «• 

The§e things might juftlytcreatc gratious intentions 
in his majefty’s breaft towards y6 ubut^ fir, I am fo ac- 
quunt you, that it is not for that meritt which refledls on 
you from your relations that you are called to this honour 
and dignity; his p^j^Ay has had a great and long expe¬ 
rience bf your ability and fidelity both to him and his peo¬ 
ple in the difeharge of an eminent place of judicature in 
this kingdome, as well as in another. He is very well fa- 
tisfied of and pleafed with your great courage and good 
conda£l in that imploy, and for that reafon hee hath now 
chofen you to ferve him in. ^is high and djfijcult fta- 
tion. • , ’ 

t Sir, I*can tdll •by my owne experience, it is a place 
of great labour uid fatigue ;• hut 1 blefse God, with thofe 
good afiiftances 1 had,'I was‘ab*le, in fome meafure, to 
cope wid) thofe difiicuhyes. And indeed I had very great 
affiftances. 1 had afilftance from the learned, ingenuous^ 

, and therefore loyall gehtlemen of the bari^%^ tooke a great 
«deale oficare arid pains to m^e the court undexftandVhat 
foi* the benefit of their clients, and not to prate im¬ 
pertinently to pleafe tile audience; for if wee* mett with 

W 



8 PEPCW OF CHANCgXLOIl jEFFEltlfS?^ 

any fuch, they were fure to meet :;Krith a rebuke} a|i4 
'therefore 1 caneiot part with this feat where 1 ha-ve had 
the honour to fitt, wl^o)U giving them all hearty thanka 
for their afliAanc^ 

. Besides this, I was aiGAed by a learued, grave, and 
judicious bench, of whom there remains two learned gen-r ^ 
^ tlemen that fitt on each hand of ftiee, who had long experi* 
ence of the pra<Slice of court, and withall of undaunted 
courjfge <• performe their di^ty. And I cannot Jbut remem¬ 
ber that wee fate together here fh times as full of ftormes and 
troubles as folly and madnefs, faiftion and rebellion could 
make tjiem j yet, with God*s blefling, wee lYere enabled to 
difcharge the duty of our places foe faithfully, that our fer- 
vices were accepted and gratioufly approved of by the late 
king, .and by our prefent ^veraigne, whom, 1 pray, God 
long may continue to reign over us“ 

Nqr muft wee forgelt that wee had the benefitt of an. 
ingenious and induftrious company of officers, who be¬ 
haved themfelves in their feveral places with all diligence 
and integrity. * 

SjR, you will have all thofe affiAances; and beAdes 
^ofe, you will have a great advantage in your own «biH- 
tys, which I am fure will carry you much farther than 
thofe that your predecellbr could any way pretend to. 

Sir, I have yet a farther encouragement for you; you 
have the promife of a gratibus king j one knowne to all 
the world nev er to h ave broke, nay I may lay (pardon thjS 
expreflion) that durA not breake his word * he has^promifed 
you his royal countenance asid* afliAance: and if fo, goe on, 
j|[}e profperous! be undaunted and 'courageous! ineourage 
|all vertue and morality, fupprefse all vice and iniquity; bq 
|fure to execute the law to the utmoA of its vengeance 
upon thofe tha*-.<jif^ now knowne, and we have reafon tq 
renoeniber them,- by the name of whiggs ! and you dre like- ^ 
wilfe to remember the snivelling trimmers; tor you 
kpdW what our Saviouy Jefus ChriA fdys in the Gofpell, 
^at ^ that not fot us are ugainA us P* 



4 p 8 ■ SPfECtt OF LORD CHANCELLOR JEFFERIES, 

' / 

t 

Sir, when I have Hiyd this to you, ,pt^y give me leave 
to putt you in mind of one..ihing or two. Lknow you will 
be very indulgent, and kind, and afFe£tionate to the gen¬ 
tlemen at the barr who Hand round about,you. As you will , 
be ivell pleafed with the affiftance, foe you will liften to 
^the counfclls of your bretheren upon the bench. You will 
have a care to give all fitting countenance to thofe inferior 
magiftrates who ferve the king honeftly and faithfully, 
and defire to keepe his peace inviolate, though, penhaps 
they have not arrived to thgt perfe«Sfion of knowledge in^ 
the law which is the good fortune of a particular educa¬ 
tion in the profelSon. 

In fiiort, fir, I doubt not but you vdll take care that 
the- procefle of this couit neither be injurious to the 
king nor oppreflivc;.to the fubjeftj which they will not 
be if they be kept from being too numerous on the one 
haud nor too dilatory on the other. 

In fine, fir, as the fumme of all your duty, Fear God and 
^ honour the King; but iife your utmoft authority for tlie 
fuppreflipn of thofe that are given to change. 

I H A VE now noe more to trouble you with, fir, but am ready 
to adjjiinifter you your oath, and deliver you your writ 


* The free and violent manner in which this fingalar charaAer ufed to 
axprefs himfcIT on the bench, of which the prefenc fpeech aifurds a ftriking 
iitttance, is well known; and the averfion which he entertained parifcu> 
larly againft the Trimmers is recorded in a remarkable Imecdote in that en« 
tertaiiiing and ufefqip’cce of biography before-mentioned, which is rscom- 
mended as particularly'inter^fting to piofe/Tional from whence we 

' fhall r.xtradf'it. “ (fnet^f thef^ intemperances w^ fatal to him. Thersi 
was a ferivener cf Wapping brdu^llt to hearing for relief againft a bum-. 
mery bond. The contingencji of hrAng, being ftiewvd, the bill wae 
going to be difmiiTcd : hut one of the plaintiff’s counfel faid, that he was 
a ftrange fellow, and fometimes went to church fometimes to conVfen- 
** tides, and none could tell what to (nake of him; and it wat thnigbt ht 
** was a Ti immer. At that the chancellor fired. riatmer/'* faid he: 

•* I have i^ard mutb nf that monftery bu{^niVtr faw teeS Come fortbf wr. 

*** Trimmer ; turn you round, and let us fee your ihape!” and at that ntn 
talked fo long, that the poor fellow was ready to drop under him; but 
** at laft the bill was dlfinifled with coAs, and be went hit way. Iif the 

yhaJI- 
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** hall one of his frien<^ aflted him' how he came off. " Came off!'' faid he, 

“ / have ejeaped the terors of that ni.m's factf which I would fcarte «*- 
** dergo again to fave my life j and /Jffail certainly have the frightful i«> 
frtjfton of it as long as I live," Afterwards, when the Prince of Orange 
f‘ came, and all .was Sn confufion, tliis lord chancellor, being very cb- 
** noxious, difguifed himfeif in order to go beyond fea. He was in a fea- 
man’s garb, and drinking a pot in a cellar. This fcrivener came ini«* 
the cell.ir after fome of his clients, and his ey^caught that face, which 
made him ftart; and the chancellor, feeing himfsifeyed, feigned a cough, 
f* and turned the other way tyith his pot in his hand. But mr. Trimmer 
** w^t om» and gave notice tha^ he was there; whergupon the mob 
flowed in, and he was in extreme h.tfard of his life; bur the lord mayor 
** faved him and led himfeif. Fur the ctiancellor being hurried with fuch 
“ croud and noife before him, and appearing fo difmally, not only difguifed 
*' but eVsfordered, and there having been an amity bett^een them, as aifo 
f* a veneration on the lofd mayor’s part, he * had net fpirits tb fnftain ihp " 
'! (hack, buttVij down in a (woons and, in not many hours after, died.** 

Nwrih's Life of Loid Keeper Guilford, page 220. 

• • • . 

• • • 

** bit John Short Kb* 
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* Ar tie Iktskist tie Husbano in tie ReXii' ai^ 

r 

• Personal Estates and Chattels Real and 
Personal of tho Wjfe* 

A MAN marries a woman that; hath an eftate of h^he- 
ritance and an eftate for Ii^e^ and a leafe for years,, 
^ odicr chattels real \ alfo debts owihg to her, and goods 
or chattels perfonal. 

The queftion is. What doth the law give to the hufr 
band by the intermarriage, without any other gift to hini 
^om his wife ? 

' THE anfwer muft be feveral, to wit, ill. If the womaiL 
at the time of the marriage hath an eilate in fee-timple, 
or an eftate tail (which are the eftates of inheritance) in 
Ehy lands, tenements, rents, or other hereditaments, the 
huihand is immediately feifed of the freehold, not in his 
own xight but jure uxorisy and he lhall have the prohts 
thereof during their joint lives j and if he hath a child by 
her born alive (although it die),-yet, after the wife’s death, 
hulband (hall hold the laid land, or other hereditaments, 
during his oyrn life^ as tenant.by the.courtefy. But if the 
huiliand die before the wife, fhe (hall have her own inheri- 
* tance ag^n, immediately- after his death, to her and her 
heirs. And if the wife die before the hulband, and there 
hath been no chil^ borit aliife, 'thbn the heirs of the wife 
(whether it be her brother. After, uncle, aunt, or other 
couAn of Aer blood) fhall, immediately after her deaths 
have the land from thd hufband. Arid if'chr. wife die before 
ythe huAxind, and there hath beefl a child born alive, Ifhen, 
after th& hufbahd’s death, (viz.) when his eftate by the 

^ourtefy^ 
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Courtefy ends, the heir of the wife (hall have the land. 

* I'he hulband ayd wife at any'time by a fine may fell ot 
give aw^ this land as they both pleafe; and the hulbaiid 
idone, without his wife, may grant or charge the land 
durmg the joint lives of him and his wife; ahd if he hath^ 
a child by her, then during his own life. But the hulband SecjatKilk*! 

^ alone, as the law {lands at tfiis day, cannot make any 
alienation or difcontinyance that (hall hinder the wife or 
herdleirs^ after his deceafe,«from having the land or here- 
•ditalnents; and if he commit treafon or felony, her eftate 
fhall not be forfeited, but only the profits during the co- 
vertuse j but for her own treafon or fclonji it will be for¬ 
feited for ever. 

Secondly, If the woman at the time of the mafria^ 
ha'th anf^fiate of franktenement, that is, if (he hath an eftate 
for her own life, or for the life of another perfon, or art 
eft^tp in dower (which {He may have from a former hufband), 
immediately upon (he intermarriage her hufband is feifed 
of the freehold of fuch an eftate in the right of his wife, 
and fhall have the profits thereof during the intermarriage; 
but* if he dies, the eft|te for her own life will be quite at 
an end, and her hufband cannot be tenant by the coTirtefy 
in this cafe. But if fhe had an eftate for the life of 
another perfon that furvives her, then the hufband may 
be the fpecial occupant, and have the land during the 
life of that other perfon only. And after thofe eftates fqr 
lives are end^% the la nd goes to tlwfe tfcat haVfe the next 
in reverfion or rehiainder, which generafly are Grangers. 

The hufband and wife, by;h fine, may fell and difpofe of 
any fuch eftate for life,* bt tKe hilfband alone may difpofe 
of the land'during the coverture between then}; but it be- 
ii^ an ei^ate of freelf^d, no fingle a£t of his own c^ 
alien this eftate^ftrf life fo, but that the wife furviving the 

hufbiWi WiQ hav^ it ag»i} as fhe had'before the mar-* 

’ • • 

THIRl>tY, 
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Thirdly, If the woman at the time of the marriage 
hath a chattel real, (i. e.) a leafe for yesyrs, or an eftatd 
in land, adtiially extended upon a Statute- Merchant, 
Statute Staple, Recognizance, or Elegit, to be holden 
till a debt is fatished to her, then the hufband, imme¬ 
diately upon the intermarriage, is poflefled of fuch ^eafe 
or other chattel real in right of his wife; and as to thefe, 
the law gives him power (without her) to fdll, affign, 
furrender, qr otherwife difpo^e the fame as he pleafas by 
any deed or adl executed iiv his life-time, but not by> his^ 
will or teftament; and if he commits felony or treafon^ 
he forfeits the fame, and the fherifF may fell fuch term 
or intercft, upon an execution, for the hufband’s debts* 
But if the hufband does not fell, furrender, or otherwife 
as aforefaid difpofe of or ^rfeit* the fame in his life-time, 
then the wife, after his death, will hdve fuch leafe, eftate, 
of intereft again in her own right, without being execu¬ 
trix or adminiflratrix to her hufband. And if he fhall 
have granted a rent-charge out of the fame (without al¬ 
tering the eftate of the land, as he might have done), 
the rent-charge will be void after his death j but if he 
furvk/es his wife, the® law gives him her chattel real 
intirely. 

Four^'hly, If the woman at the time of her nfiarriage 
hath debts owing to her by Statute Merchant, Statute 
Staple, or Recognizance not ■ executed, or upon bonds, 
bills, notes, pi-"other fpecialties, tliofc and the like afa 
called chvfes en iiut'ion, becaufe they do not lie in feifin or 
in pofTeffion, but (he had’’a .title to recover the fame by an 
action at law. The hnfband, *at' any time during the co¬ 
verture, hath power to fue for thefe debts, and to recover, 
and then to have-the fame to his own ufe, or to releafe or 
difebarge the lame as he pleafes; or hufband, at any 
time during the covertuye, mhy change the lecurl^es (if 
the debtor wiii confent thereunto), by cancelling the fame, 
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and taking new fecurity for the debt in his own name, 

* and to his owribuTe: but if he dies before he recovers the 
money, or alters the^fecurity, fo that the nature and pro¬ 
perty of the debt js not altered, then the wife will be in- 
titled thereunto in her own right, without adminiftering 
to liim* or being liable to His debt, and yet he may have* 
other executors or adminiilrators o^ his own perfonal 
cftate. 

F^iFTrfV-Y, All the gooc^ and chattels peijTonal which 
;the^voman hath at the time of her marriage, are by law 
intirely given to the hufband j namely, all ready money, 
plate, jewels, houfehold goods, horfes, cows, and other 
cattle, wares, merchandizes, and all moveables in general, 
fo that he may not only fell or give the fame as he pleafe^ 
but upon his death the fame will go to his executors or 
adminiftrators, andflie cannot have*the fame unlcfs by gift 
from him, or by being Ins executrix or adminiftratrix. * 

, Note. If a woman have a right to any chattels, smd 
be ouiled and difpoiTelTed thereof, and then takes a hufband 
who furvives the wife, not having recovered the faid right 
in her life-time, then the executor or adminiftrator of tlic 
wife, and not the huiband, iball have fuch a kind of right; 
but the hufband may adminifler to His wife if he plcafes. 

Note alfo, That if a woman be executrix or admini- 
ftratrix to another perfon deceafed, which might be a firft 
hufband, then foe is faid to be poffefl'ed of the efbte 
auUr droity (i e.) in right of the teftatof'dlj; inteftate, and 
the law doth l?ot*gIv?any fuch aftate to \he hufband that 
foe foall afterwards marry ^*for the goods, chattels, and 
debts, in this cafe, net^fwSre her own, but intrufted 
to her upon account; and it is an ufual thing that a wo¬ 
man intending to njfifry who hath' a valuable leafe, 
Will, before niar;i<ige, affign the Hime to truftees for her 

()wh« 




See I. Eq. Ca. 
Abr. 58.' Such 
alBgoment moll 
be made with 
hoiband's con* 
Ant end privity, 
j. Vera. .*8. 


ei' THE XHtB^BST OF THE HUSBAND, Sc 6 i 

/ 

own benefit, fo that her hufband (halt not intermeddid 
therewith, and the truft of this leafe (as^s faid) will not' 
go to the hu{l)and} but it Teems fair to give-him notice 
of fuch aflignment, or elfe he fhould not be concluded in 
equity. 

In the Cafe of Pitt v. Hern, the then lord chdncUIor 
^emed to be of opVnion, that the huiband fhould be made 
a party to fuch aflignment in order to be barred. 
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An Analysis ef the Theory and PRACTitE of 
Conveyancing*. 

✓ 

T JJE ^mmon conveyances of this kingdom are of 
two fortS) and made two* manner of ways, v/z. by i 
matter of record or by deed. 

By matter of record two conv.eyjmces are«made, viz. a 
fine and a common recovery. 

By matter of deed are eight conveyances. 

I. FeOffment. Grant. 3. Bargain and fale by ! 
deed indented' or inrolled. 4. Leafe. 5. Fxchanggi 
6. Syrrender. 7. Releafe or Confirmations. 8. Devife, 
or Will and Teftament. 9. -Coveliant to ftand felled. ‘ 

THE NATURE OF A FINE. 

T»e word fine is aiQbiguous,'but is. here taken for a FzNt. 
final agreement or conveyance upon record for the fettfing j 
and fecuring lands and tenements. 

In every fine a fuit is fuppflfed, wherein the party who 
is to have the thiyg is called the plaintiff, and fometimes , 
the cunufee; and he who parts* with the thiyg is called the 1 
conufbr, and defendant** 

It is called concordla^^^2L\x{Q ft puts an end to , 
the fuit, the parties thereby becbining agreed. 

A FINS is thus fully d^cribed: It is an inilrument of 
record of an agrcement^ncerning- lands, tenements, or 
here^taments duly made' by the kingfs licence, and ac*> 

* ThQ*^refen£^aA, which comprehends a view of the whole*law'bf 
I Conveyancing, follows the method and arrangement o# that ejhcelltnt 
treadfe on the fu^eA entitled, ** Teacbftone of Coinmpa Aflurances,’^ 
and ^ay be confidered as a compendious abridgment of tint approved work. 

• • ' ^ 

VoL, II.. _ E c know- 
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knowledged by the parties to be the i^e upon a writ of 
covenant, writ of right, or fuch like t^ing, before the 
juftices C, A or others thereto ailthorifed, and engrofled 
of record in the iame court, to end all controvemes thereof 
between themfelves who are parties and privies thereto^ 
and all Grangers not daiming in due timet 
a There are five eflential parts of a fine: 

1. The original writ taken out againfi the conufor* 

2. The king’s licence oHevying a fine, fog wluch the 
king is to have a fine called the king’s filver. 

3. The conufance, or concord itfelf, which is the very 
agreement between the parties who intend to levy the fine, 
how and in what manner the thing {Iiall pafs; and it be¬ 
gins, ** £t tji Concordia,** This is the* foundation and 
fubftance of the fine. 

4. The note of a fine is, that it is an abfiradl of the 
briginal contra£t or Concord, and begins, ** Int, A» queren^ 
“ tern ^ C, deforcicntes.** 

5. The foot of the fine, which begins, “ HU eji finalix 
* cmcordia^* &c. and contains all the matter, day, year, 

and place, and before .what juftice it was levied: it is 
called the foot becaufe it is the laft part of it, and the in» 
dentures are made by the chirographer, and given to the 
par^ to whom the conveyance is made i and this is called 
the fine. 

4 

r 

< L i THE DIVISION OF P^NES. 

I , 

Fines are'of two Torts; wlmout a proclamation, or 
with: the former is called ^ fine at common law, and the 
latter is made according to tSib ftati|te, becaufe the fonn 
imd manner of it is ordained by.ftatute 4. H, 7. C. 24* 

The manner and order of le^ng a fine is thus: 

An original writ is ifiued out—•This.ina^ be any writ of 
right whereby land is denmnded or maybe recovered^ 
but k writ of covenant is .moft ufual. It moil bear t 0 i 
befbre the dtdirkus ftdtjialmi elfe the fine it erron^s. 

Aftm 
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, After this th«re*is th<^ pradpe^ which is the title of 
the Writ whereof! the fine is levied, and the concord and 
agreemeni of the parties} both which are to be fiiirly wrote, 
moft commonly iif parchment. 

T|(E)r the parties who are to. acknowledge and levy • 
the fine are to come !n perlbn before him or them that 
have power to take the conufiuice, who are to take no* 
tice of the perfons. • 

Then* 811 the parties wHb are to levy the'fine are to 
declare themfelves before the Judges or commifiioners to 
be willing to pafs their right that they have in the land ac¬ 
cording to the agre^ent^ and to fubfcribe their n^es or 
marks to the concord. 

And if it b.e taken by a fpecial dedimut piU^atentu it 
muft be leturned an j certified under^the hands ^d feals of 

the commifiioners into the court of common bench, that 

• * 

it may be there recorded and finifhed* 

Then the conufee is to compound with the king for 
his licence, for which he is to pay the king*sfilver, whiclv 
is to be entered on the back of the writ of covenant, and 
then •enrolled by the cujlos hreviumi and on this roll the 
proclamations are to be indoried* 

Then it is to be brought to the chlrographer, whoHhi» 
to make the note of it. Hereupon, if it be a remainder, 
reverfion, rent^ Itc. whereof the fine is levied, the writ of 
quid juris damat quern redditum reddit^ ^ mul^ be filed 
forth* • 

Then the chlrographer is,4to>enter the fine of record, 
to engrofs it, and to mak^tp^d c(elfivfr the indentures to the 
conulee; and if it be a fine with proclamation, it is to be 
proclaimed openly in d^court of common b*ench every 
tout terms after toe^f!groffing it. 

Atg> the4iext*term aftei; the engrofiing it the cpntents ^ 
Ere to be recorded in a table made for that purpoft^ to be 
in tbe^couit of comndion bench pt Weftminfter in 

^e R ai^ 
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an open place all the tertn; and (o alfo ^ every ailizes the 
fine may be iiY:olled aiid exemplified. *- 

THE POWERS AND USE OF A FII^E. 

I 

V ^ • 

The fine is of great antiquity for credit and efteem, and 
is now become a formal conveyance; and is of that force, 
that it pafleth all the right'and intereft of the conufor to the 
conufee, and works by way of ^xtinguifhment or eftoppel, 
and for ever, bars the conufor apd his heirs of all pr^fenf and 
future right to the thing whereof the fine is levied j ahd if 
it be with proclamation, it in time becomes a perpetual 
bar to all perfons alfo that have right, except they prevent 
the bar by their claim, adlion, or ''entry, within five 
. years after the proclamation is ended; and it bars entails 
peremptorily, whether they. do claim withip five years 

. IJ N. « 

or not. 

Any perfon able to grant mJy levy a fine and be co¬ 
nufor i and any one that may be a grantee in a deed may 
be a conufec in a fine. 

The dbnufor and conufee’s names mufl: be certainly fet, 
down; aqd if there be two of a name, it is convenient 
to make fome diftindlion, as fenior or junior, &c. 

The judges for. recording fines are the juftices of 
common bench. •* 

A* fine may be levied of all things whereof a preecipt 
quqjd reddatlies. Things that pafs by a fine muft be named 
to lie in the «fliiie, town, parifh. or b amlet where it 
* doth lie.* ' • • . 

The more worthy things muft be fet dojyn before the 
left worthy—>as a manor before a meffuage, a caftle before 
a manor} a houfe, arable^^d, meadowy paifture: 
general and entire things before fp^alj and parts of thipge 
and particular things after this manner: 

‘ moUndinunty c^lumbargy gardinum, terrOy ptatum^ pajiura^ 
bofeusy hrueroyjmra^y jumarhy marlfcusy alnftu/n, rufeariat 
r/dditus, • 

But* 
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But if a tenant /or life levy a fine of his land to a 
ftranger to holdvto the conufee for a longef term than for 
the life tenant for life, though the fine be ^ood, yet it 
is a forfeiture of (she eftate. 

foie member of a corporation, aggregate of many, 
can levy a fine of the lands of the corporation, but they 
^ may levy fines of the land they hold in their own right. • 

Such as have eftatej of freehold in ecclefiaftical lands 
in ri^t the church, as bifhops, deans, p»2bcnds, and 
parlons, may not levy a fine of fuch land; for if they do 
it will not bind the fucceflbr. 

He who hath lands in fee-fimple in rigljt of his wife, 
ought not to levy a fine without her j and if he do, (he 
and her heirs may avoid it^after his death. 

In thb concord of*a fin&,- thefe things following are to 
be obferved (to wit^ : * 

When a fine is levied to divers conufees, the ri ght 
fhall be limited to one of them. 

2. The eftate {hall-be limited to the heirs only to 

whom the right is limited, and not to the heirs of all th6 
comifees. ^ ■ 

3. The releafe and warrantynnuft be from theJieirs 
of one conufor, if there be many; for in a fine from di«« 
vers, the fee is fuppofed to be in one only. 

4. The concord needs not to rchearfe all the Ipecial 

names of the things mentiofted in the writ, it. is enough 
to fay tenmenta ^ **• • 

5. The concord muft purfuo the •original iRrrit, and ' 
cannot be of any thing not cbntained in the writ. 

A FINE levied by co\fiA’ by tcdant for years, or life, 
or a copyholder, with i^cnt to bar the reverfion or lord 
of the inheritance iy6f no force, and non-claim with¬ 
in five years in^ this cafe will not hurt. A fine with¬ 
out proclamation bars none but'parties or privies thereto,* 
but a fine 'i^th proclamation is now mucft of tHb lame 
viftne as that at comnlpn law was, and*concludes all par- 

5 c 3 * . ,, ties. 
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tUs, privies, and Grangers, except femes covert, in&nts, 
perfons imprifoned, out of the realm, a()d mn-Jane me¬ 
mory, fo as tEey or their heirs bring their afrions or, enter 
within five years after thefe impediments removed. 

F OR the better underiianding of tins, obferve, diat the 
* parties barred by a fine are, 

I ^ I. Parties. IL Privies, III. Strangers. 

I. Parties (of the age of twenty-one years) arc barred ^ 
for ever by^a fine, and they have no time to prg^rve their 
right. . - ’ . 

n* Privies being heirs and executors to the parties, and 
' void of impediment at the time of the fine levied, are 
barred for ever by fine, and have no time to claim and 
preferve their right, 

III. Strangers are fuch, 

1. As have a prefent right and no impediment; and 
tfiefe are barred if they make not their claim in five years 
after the proclamations. 

2. Such as have a prefent right but have an impedi- 
inent; and they have five years to claim after the impedi¬ 
ment removed. 

Such as have neither a prclent nor future right at 
the time of levying the fine, by reaibn of any matter before 
the fine,'but whofe title grotveth either entirely after, or 
partly before and partly after the fine, are not barred at 
all by the fine, but may claina when they wiU, 

Yhovch a^ftne with proclamation is a contimial bar 
^ to any heir in tkily^ though under age when the fine was 
levied, yet it is no bar to .tile remainder-man, or rever* 

‘ fion, when the eftate tail is fpent. 

If the l^ufband levy a fine cf ftie wife’s land, that is 
no bar to her when he is dead T'^t fhe is barred for 
ever unleis fhe claim within five ye^ after his de* 
^'ccafc, ' , 

If difleifor‘!evy a fine of diffeifee*? land, if difieifee do 

9 * . I 

not claim within five years, he isefor ever barred; but if 

‘ another 
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another levy a fii^ pf land which I am poiTeiTed of, this 
does not hurt me, for a fine cannot be levied of any land 
but that •which the copufor hath in pofleffion. 

Where there tis a precedent agreerpent of the parties, 
as a/ec^fment, the fine (hall not pafs any thing, but worlc^ 
only by way of corroboration, and this^is called a fine ex-' 
ccuted I but there be no fuch agreement, then it is a hrfb 
executory, and is as g<^d as a^ual feifin, 

A*Fifrc may be avoided, • 

iIRt, By death of the parties after conuf^ice before 
recording it. 

ad, •By covin in the procuring it, , 

3d, By error in the proceeding and iffoing out of the 
fine, and this is done by writ of error; but the error to 
make the ftne voidable muft be notorious, becaufe thq 
thing is done by confent, et covfenfuSy 

4th, By a£lion, claim, or entry of a ftranger that hath 
right, if he doth it by authority from and with Ae con- 
fent of him who hath right, 

5A, By plea; as, 

^i.) By avcrment.of continuance of feifin of land ip 
anoAer at or before Ae time of Ae Hne levied, * 

(a.) By averment that finis nihil babuii Un^ orsi 

levationis finist and Aen 4ie muft Aew in whom the 
eftate was, , 

(3.) By Ae fentence.ofa court, when it appearet}\Aat 

it is gotten obtained by fome nc>toriou»fraud. 

• • • • « 

THE NATURE OF A ^MMON RECOVERY, 

• ••• • 

A RECOVERY, in general, is obtaining, any Aing un- Commom Ra-/ 
Juftly taken, or detaiiii^d by judgment or^rial at law;^!®®^**'''^ 
bnt Ae common r^very here meant, being the afTurance 
of land, is a certain form and courfe fet down to' be 
obferyed for Ae better afTiiring of lands^: it is tomewhlc 
like a reqpVery upon title; but Ajs^is wiA An will and 

^ confent 
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confent of the perfon againft whom the recovery is had) 
and that is agalnft: it} for in this colourable fuit there is a 
demandant, who is called a recoveror, the vouchee called 
the recoveree, and one who is called to warrant upon a 
fuppofed warranty, who is called the vouchee. 

* The common recovery is fometimes with a Angle, 
ibmetimes with a double vtuchet: the firft, when the writ 
is brought againA him who is to pafs the land immedi¬ 
ately, and be vouches over fhc common vou(*hee;' the 
fccond is, where the writ h brought againft another to 
whom he who palTeth the land hath aliened it, and he 
vouches him who is to make the afTurance, and he 
vouches over the common vouchee, this laft is the fafeft 
and fureft kind of recovery. 

The form of proceeding in this cafe is Aus: b/ agree¬ 
ment of parties a reaf action is beguft by writ of entry 
brilftight by him who is to have the land aflujed againft 
him who is to make the afTurance, if it be with a Angle 
voucher; and if with a double voucher, agninft him to 
whom he that is to make the affuidncc hath aliened; and 
in thiS fuit the recoveror who brings the aftion furmifeth, 
that tjie tenant a^ainft whom the writ is brought hath no 
light to the land, but that the recoveror hath right thereto, 
aiTu that the tenant came to it,fioni fuch a ftranger whom 
the “demandant doth name the tenant. 

And to this the tenant doth appear in perfon, or by 
attorney, and tlNfn doth enter in defence of the land; but 
, in pleading doth sroiich tq wan ant a ftranger of whom he 
bought the land, and by the • conveyance thereof bound 
him and his hens to w'airant and make good the title to 
hitn, and thereon pujs that the <(l:ranger may be bi ought 
m to defend the title, and then he is^Ilowcd by the court 
to call hirn in to fay what he can for tne juAifying of his 
title to his land befoie he fo conveyed it. Ana hereupon 
a ftrangor appeurs, and makes fliew as if he would defend 
4hc title, but praystthat a fufther day may be appointed 
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by the court to qjalse his defence; which being grant^dy 
at the day ;ippoiiited he, by agreement and^covin of par¬ 
ties, dotlj nbt come in, but makes default, and thereon 
the land is to be recovered by him'who brought the writ 
agaigft^the tenant, and he is left for his remedy to the 
Granger upon his warranty; and accordingly judgment is 
given by the court that the demandant ihall recover thft 
lands demanded again^ the tenant, and that the tenant 
fhalUtecA^ier fo much land «f the ftranger ind-ecompence 
of the land recovered from hitfi, which he ought to jiave 
warranted and defended; and this recovery over is called 
a recovery in value, , 

But if the recovery be with a double or treble vouchery 
the ftranger is, on his appearance, to call to warrant 71 i>. 
and alldigc it in the fame manner that the tenant doth, 
and fo pray that he may come in; and thereon 71 />• 
app^aj-s and makes default; and fo if there are more 
vouchers. 

But the vouchee is always the common vouchee, who 
is one of the* criers, C. B, worth nothing, and that hat& 
no land to render in vajue on the fuppofed warranty. 

Thus the land is aftured to the purchafer, the Teco- 
veree of content letting the land go and recovering jgo- 
thing in value; and hereby are lands in tail commonly 
fold and converged into a fee-iimple. A recovery, being 
matter of record, is much of the nature of a' fine, and is a 
thing whereqf the law takes notice, .it beii% now become 
one of the conveyances of the khigdom^ and hath a fpe- 
cial virtue and ufe to bi^d^ates tail. 

THE REQUISITEfFTO A GpOD R£COV«BRY. 

jft. That ther^e a demandant, tenant, vouchee, as 
the ^cient cayfes thereof • • 

2d. Land demanded as the matter, anc^tliat the thing 
he demandable* 
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Note, That a Writ' of entry for fiifcring a rtcoverf 
may be hpd of thofe things for whirfi a writ of co¬ 
venant may be had for levying a fine. 

Jd. I'h at it be had and fuffered in that form and order 
jthat the law requires, and is before laid down. 

4th A LAWFUL tenant to the pracipe is, that the writ 

entry be brought againft him who is tenant of the free¬ 
hold by right or wrong. 

5th. That it be in fuch a«cafe as is not profttbited by 
any Aatute j for if the king gives land in fee-fimple or 
tail, or remainder to the crown in fee or tail, the reco- 
vciy futfered by fuch a tenant is void. 

HOW A RECOVERY MAY BE DEFEATED, FRUSTRATED, 

OR AVOIDED, FOR MANY ‘CAUSES} AND THAT Xt 

CALLED SATISFYING A RECOVERY. 

% 

ift. For that there is forae grofe error in the manner 
of the proceeding. 

ad. F OR that he againft whom the recovery was brought 
was not tenant of the freehold. 

3d. That the recovery be had by covin. 

t t 

NATURE OF A DEED. 

A 

A DEED is an inftrumefit on paper or parchment, 
written, fealed, and delivered, to prove and fatisfy the 
agr;ecment of the parties whofe deed it is to the things 
contained in the deed^ 

Deeds are, indented, a'' PdU. The dwd indented, which 
^ is an indenture, is when or parchment is cut 

and indentedit is a writing containing a conveyance, 
bargain,, contra^, covenant, or'^matter of agreement be¬ 
twixt two or more, and is indentetl^on the top or fide, 
anfwerable to another that doA comprehend the felfrfame 
^matter.'* 

_ r o 

The deed poll is plain, without any indei^ting where 
the paper or parchment are cut even, and this is fingle aijd, 

but 
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but one, which ufujdly the feoffee, lefiee, or grwtee hath; 

* but the deed ^Sented is bipartite, tripartite or quadrtim i 
partite. 

And \hen eac];|i party hath a part of the indenture, and, 
according to their parts, they do interchangeably Teal to 
ond another; but the part fealed by the feoffor, leflbr, or 
grantor, is (aid to be principal*or original, the reft coun* 
terparts or copies; yet all make in law but one entire 

An indenture made in the«firft or diird perfon is good 
enough; the deed poll is generally made in the firft perfon, 
but th^ third perfon will do. 

Of deeds, fomb are abfolute, fbme coi^itional, fome 
inroUed, and fome not; fome concern the realty, fome 
the pei^onalty, and Xome.are mixed. Some of thefe con-> 
tain matter of graift .or gift, as feoffments, g^ts, bargains 
and fales; grants and deafes are the chief. Some con¬ 
tain‘matter of difcharge, as releafes, acquittances, .de- 
feafances, &c.: fome contain other matter, as confirma¬ 
tions, &c. Others diftinguUh themfelves thus: fome arc 
conftitutive, fome remifibry or liberatory of the former: 
fome are creating, whereby an eftate or obligation that had 
no exiftence before is newly raiied; as the firft grantjDf a 
rent, common way, eftate* tail, for life, or years, &c.: 
fome are cpnveying; by which eftates, property, or the 
like, being already create or conveyed to other^ as 
feoffments, bargains and fales, grants ovels of dlfignments 
and furrenders: and feeing that* are of the laft forT 
do defcribe /nd teftify fome* precedent contra^, or duty 
fo paid, performed, or done, refeafed or. dffchar^; of 
which fort ^re all acquittances, releafes, and fuch like 
inatters of difcha^; every agreement put in writing, 
and fealed and |leliveredi' becomes a deed. << It is agreed 
“ ^at the grey mare,* &c. In witnefs whSreof yrh 
** have fet our hands and feals. Note, &e parses were 
5‘ *iiot otherwiie namqd in ft;c deed.** * 

, ^DJUDGIB, 
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Adjudged, that an a£Hon would^Ue Ijy the bare, 
fignuig and fealing. i. Salk. 214. « 

In every deed there are two parts confiderable, 
ift. The external or material parts aiie the parchment, 
wax, and^wi'iting. 

2d. The internal intelledlual parts are the fenfe, force, 
virtue, and operation of‘the words and matter therein 
contained. 

« 

In ihe wisting of divers, dfieds, as feoffments^ grants, 
!edfes,&c. there are ceitairi formal parts which make' up 
the whole of which the law takes notice efpecially; as, 
ift. The premifes; 'the office whereof is rightly to fet 
down the name of the feoffor, grantor,' leffor, &c. and to 
comprehend the certainty of the things granted or fet. 

Parties not named in the' deed*, otherwife than by 
figning, adjudged gooi^. 1.. Salk. 214. 

the' defendant do prouiife and engage to bripg in 
ffie.body of to 4the c.uftody of B, &c. and the plaintiff 
not named in the deed, which is a deed poll, yet the 
party muff be named in it. i. Salk. 197. 

2d. 'I'he hahenduTh'i the office whereof is to nrme 
again the feoffee,,leiree, &c. and to fet forth what eftate he 
ihall have, and for what time he Ihall hold the fime. 

3d. There is let down upon what terms or conditions 
the‘eftate of the thing granted Ihall be to be heldj there ¬ 
fore a is fometimes inserted to'fet forth by what 

tenure the''grantee Ihall hold the' land granted; fometimes 
*a rcfervation, to llheW by «^ha^ rent he fliall hold the land } 
lomctimes a condition. ‘‘.o 0 

4th. Warranty. 

5th. Covenants. . ' 

6th. M he conclulion after the mann^er of cujus ret 
t/timum, wherein is fct forth the date of the dcqft, contain¬ 
ing the day, month, and year, and the ftile of the king, and 

tKf* vf»ar r*f r»iir I rur/t 


Ta 
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To the making a, deed containing any agreement^ it is 
therein •quifit^ 

' ift. That it be written on parchment or paper, and 
that the agreemen| be legal and formally fet down, and be 
fufficient in law for the compofition and frame of words. 

2dt That there be a perfon able to contradi: and be 
contrafted with, and a thing to b*E contrS<^ed for j and that 
’• all thefe be fet down by fufficient names. 

3d, R|:ading : (i. 1 ) That if it be an illiterate man 
who is to feal the deed, and he ■defires to have it read, that 
it be truly read, 

4th. Sealing. That a deed be fealed by the party for 
a further teftimony«of his confent thereto. 

5th. That the deed fo writ and fealed be delivered by 
the parly, or fome other l(y his appointment as his deed. 

6th. That the ground and fouiKlation of making the 
deed be good, and not a^inft law. • 

Buy in fome cafes, to perfe«a the contraft and make 
the conveyance of the thing intended thereby good, fome 
ceremonies are rcqujfite, as inrollment, livery of feifin| 
attornment, &c. , 

A DEED may be avdided on feyeral accounts : 

I ft. When made with an intent to deceive and defrau^l 
one that fhall afterwards buy^the fame thing. * 

2d. When made with an intent to deceive credltois of 
their juft debts. • , 

3d. When made to defeat the king opjpther#lords*of 
their wardfliifis, • • * • • • 

A DEED good in creation nfeybecome void expoft fafJo: 
ift. By rafure, interlining,-or addition of tilings citlier 
added or blptted out of efjyntial moment. 

2d. If after the deed perfeifted or delivered the feal 
happeh to be brokeir'ofF or utterly defeated. 

3d» If a deed be delivered up to a perfon bound by it* 
to be cancelled, and it be fo, • 

4tb. A 
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^ 4U1. A GOOD deed may be avoided by<,fentence or order 

of a court) when it appears that it was done by fradli) forces 

circumvention) or fuchlike pra£tice) and this Is railed the 

vacating of the deed. All deeds takc'-effed: and work 

from the time of their delivery} and this is prefumed to be 
€ ■ 
the time of their date, if the contrary do not appe^* 

c A DEED may alfo be aiicided, fometimes by plea} Rs a 

man may plead npn eft faSumi either when the deed wants 

writing, or £gning, or delivery, as is before fet' ibrt^ or 

if altered by rafure or the like. 

As the claim of a deed, whereby the feofTor, donor, of 
grantor, &c. doth except fomewhat out of that which he 
before granted by the deed. 

In every good exception thefe things muft always 
concur: • ‘ 

1. It muft be by apt words.' 

2. It muft be of part of the thing granted. c 

3. It muft be only of part of the thing, and not of all | 
or if I grant to one all my lands in Black Acre and White 
Acre, excepting thofe in White Acre. 

4. It muft be fuch a thing as is feverable from'die 
diing*granted. - 

c. It muft be of fuch a thing as he that doth Except 
may have, and doth properly belong to him. 

6. It muft be a particular thing out of a general. 

7. It muft be ceruinly fet down and defcribed. 

A res'erv/^ion is a claim of a deed whereby the 
' feoffor, &c. doth rfeferve#|bmewhat new out of diat which 
he had before granted; but Ihic d^iffers fromcan exception, 
in that the thing excepted wps in ufe before, but the 
thing referved is newly- created by this refervation.' 

These things are.requifite to a gEfxi refitrvation? ^ 

1. It muft be by apt wordg, o 

2. Of fome things iffuing or coming out of ddng 
granted) and tot part of the thing itfelf, or of fomething 
iffuing or coming out of another thing, 

3. Of 
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3. Of E thing where the grantor may have rcfort to 

* diflrainw ^ 

4. It muft be made to one of the grantors, and not 
a Granger to the jdeed. 

As for the conftru(StIon of deeds, it muft be confidered, Cq«st«v«« 
P! How^ a deed in the grofs ihall be taken and SeVir* 
enured ? • • , ‘ 

II. How it (hall be taken and expounded in the feve- 
ral narts ? • 

ft ^9 ^ ft 

' As to the fir ft, obftrve thefe rules. 

xft. Ip divers join in a leafe or deed, and Tome are able 
to join in a deed and fooie are not, this ihall be laid to be 
his deed alone tha&is able. 

2d. Deeds indented and made to one purpofe may 
enure yj another. ^ * 

3. When a dead may enure tn divers purppfes, he to 
whom it is made may, have the election which way to 
take»it, and may take it that way which will be moft lor 
his advantage. 

4th. It ihall enure, as much as may be, according to 
the apparent intereft of the parties. , 

jth. If one have (fivers eftates in lands, ancl he^ make 
any charge or grant upon or out of it, this ihall ifilte out 
of all his eftates. • 

f'oR die conftrufiton of the ieveral parts, there are 
fome rules in general: 

ift. That the conftru(ftion be as near th| minds of 
the parties as poi||ble, and favc^urakly^fcb * 

2d* That it be reafonahh^ afid according to indifterent 
and reaibnable underftap^ifkgs. « 

3 d. Too much rega|^ is not to be had to the nature 
and proper diftin£tion, fignification, and acceptance of 
words and fentenesrs, to prevent the Ample intentions of 
ftie4)arties. . * . , « 

4th. That one part of the deed be coi|ftrued«nd help 
to> expound the other, and that the parts Are prefumed to 

* ^ree one with die ether^ 


5th. That 
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5th. That the conftruftionbe fuch, the whole deed 
and every part of it may take -efFe6l to the purpofcj aS 
much as may, for which it was made. 

6th. All the words in the deed are to be taken moft 
firongly againft him that fpeaks them, and in mol): advan¬ 
tage to the other party. 

f 7 th. If there be‘two ckufes in a deed repugnant one to 
anodier, the latter lhall be rejefled; but on the contrary 
in wills. Q f ^ 

8th. That which is generally fpoken be generally un- 
derftood, unlefs it be qualified by fome fpecial fubfequent 
words. i> 

9th. T hat if words admit of a- double intendment, and 
the one is with law and the other againft it, it is to be 
taken in that fenfe which is law. 

10th. That things doubtfully fet down be applied to 
bini to'whom they are properly belonging, 

iith. That fuch conftruftions be made of abbrevia¬ 
tions as the deed may not lofe its force. 

‘ As to the feveral particulars of a deed, obferve theft 
rules touching the things granted; ^ 

I ft.® That when any'thing is granted, all the means 
^ to obtain it, and all the fruits and effefts of it, are granted } 
as^by the grant of ground the way to it is granted.' 

ad. THE incident, acceflary, appendant* and regardant 
fliall, in moft cafes, pafs by the grant of the principal. 

3d. That "which i? parcel of the elTence of a thing, al¬ 
though at “the time of the^grant it be actually fevered from 
it, doth pafs by the grtuit'of the thing itftlfi fo by the 
grant of a mill the mill-ftones pa|s, 

4th. 5 y. the grant of the land" or ground, all that are 
fupra^ as houfes, trees, &c. arc granted* o 

^ 5th. When any matter of injereft or profit is granted, 
it lhall take^ largely} but when a matter of cafe or 
jdeafure, as a v'alk,^&t. it (hall be taken ftriftly. 

6th. When < 
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6th. When a^man grants all his lands or goods, not 
only what he istfolely polTelTed of, but what he is jointly 
feifed of.^ 

II. As to the jyords ind terms whereby things pafs, 
obferve, 

I ft. Some words are colleftive and compound, com¬ 
prehending many things i as hereditaiftents, lands, tene* 

** ments, honours, villages, &c. 

2.«Soj><yE words ar^ Ample and particul^;'} as mea^^ 
dov^, paftures, wood, moor,»&c.: and note, that thefe 
words in a grant do pafs all things they comprehend and 
fignify,. 

There are threb things more in a deed to be obferved: 
Condition, 

Covenant, • • 

Warranty. • • 

A condition is a kind of bridle annexed to orte’s a^V,, Cokoiyiom. 
ftaying and fufpending the Aune, wd making it tmcertairl 
whether it (hall take eiFe^I, arid Whereby an eftate may be 
cither defeated, created, or enlarged, on an uncertaih 
event} and diiFers from a limitations which is the bounds 
and compafs of an eftate, or the jtime how long an eftate 
{hall continue. Condition in a deed may be annexed to 
things inheritable, to freeholds, or chattels real Or per- 
fonal. 

But a condition cannot ^be reierved to a fttanger, but 
only to him that makes the eftate. ThCVords'in a deed 
that denote'^he condition, are generally ^nvtfof ita fmd*\ 
fub ciAditloni. ^ . 

A COVENANT is an*agrefemcftt of two or ttiore by iCovinany. 
deed in Writings fealed aftd delivered, whereby one of the 
parties doth promife to the other that fomethlng {hall be 
done. ^ ' 

A^cY one party to th^ deed to whom the coVetiant it 
made may take advantage of the covenint, but not a 
Qr&nger. * 

• voi! n. ‘B t 
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AN ANALYSIS OF THE TUEO&.Y 

A TlTARiiANTY IS a covenant real annexed to lands^and 
^tenements, whereby a^ man and his heir^ are bound to 
warrant the falne* 

The fruit and efTeiSt of a warranty is, that it bars the 
warrantor for ever, fo that his prefent or future rights 
Hvhich hc-tnay have therein are become extinct. 

, The words dedi ^ ccHceJji only in a feoffment, do 
make a warranty when an eftatc of freehold or inheritance 
io pafs by the deed; but the yfotd'warrantizo^ or wa'*rant, 
is the only apt and exprefs word to make an effe&ual \/ar- 
ranty in fines. 

Now we come to the particular afliirances by matter 
of deed} which are, firft, 

A FEOFFMENT, which is the donatio feodi, or ftriftly 
or properly a gift or grant of any manors, lands, tene¬ 
ments, or other corporal immoveable uhings of the like na¬ 
ture, which be heritable to another in fee fimple by livery 
of feifin and polTeflion of the thing given. ^ 

The moft antient forms of thefe deeds are very brief, 
but had thefe parts: 

1 . Premises. 

2 ., Habendum. 

3 . Tenendum. 

4 . “Reddendum. 

• 5. The caufe of warranty, 

, 6. Cujus ret ieftimonium, , 

The date. 

* 8. The claufe Qf 

This conveyance is^lh^'-moft antient and cxcelknt, 
and in fbme refpe£ls preferable* .to fine and ‘recovery; for 
it cleareth all abatement, difieifit'S, and intrufions, or other 
wrongful and defeafible titles. 

Requisites to a'good feoffment are, 

ift. That it be written, fealed, and'delivered, as att 
other dt;ed$ mufi; be. 

ad. The fifofibr inuft be a perfbn able to ^rant* . 

jd. The^ 
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Jd. The- feoffej muft'be able to rcceivet 

4th. The tiling muft be grantablej and 

5th. Grafted in the manner which tbe law requires. 

Whoever i§ difabled by the common law to take, 

Is ^ifablqd to make a feofFment, gift^ &e* and 

many that have the capacity to take, are not enabled to. 

grant. • * • 

A FEOFFMfeNT may be made this day of any thing that 

lics^in li\i,ery and Ifeifin, by^ whatever tentife^it be held. 

CivERY of feifm Is a folemnity or overt ceremony rea^ 

quired by law, and ufed for the pafling of lands or tene> 

ments^corporeal, as a teftimojjy of the willingnefs of the 

parties to give and accept the thing granted} the deHgn 

of it being, that the country might take notice how lands 

pafs from man to man, add who hath the title thereto, and 

from whom to wke leafes, &ci 'and by this the jury^ 

might have lefs trouble to find out who has the rightr 

Livery in deed Is, when the feofibr, donor, &c. doth 

• 

by himfelf, or another by hiS appointment, take the ring 
or key of the door, or twig or turf of the land, and deli¬ 
ver it to the feoffee, donee, &c. in* the name of feifin of 
the houfe or land. * ' , , 

Livery in law isj when the feoffor, being in view of 
the land or houfe, faith to t^ie feoffee, I give you yffndci? 
« houfe or land, to you and your heirs. Go, take polTefiiou 
« of it accordingly/* * 

Livery of feifin is needful when an efiale in*fee- 
fimple, in <ail fo6 life (or years, witl^^ a. remaiijder) doik 
pafs. •*.'.**- 

As for the making •the* livery, 

1 ft. It muft be dont^ in the life-time of the feoffor or 
donor, and of the feoffee, donee, &c. 

' *ad« If it be a Iftafe' for years, vffith remainder over in 
fee,*livery mUft be made'to the leffee for years before hl» 
entry, or at the time when he doth ente#, for it cannot 
be* made aften 

F f a . 3d. It 
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3d. It muft not be made before the qiQiate commences^ 
for then that livery is. void. Livery of feifin may be made 
of any corporeal thing; as manors, lands, m^qws, paf> 
tures, woods, chambers, or the Hke. 

^ To every livery of feifin there is needful fiich- an a^ as 
the law doth adjudge to be a livery^ or apt words that do 
amount unto it. 

OF A GRANT'. 

t , ' ' c 

CjtAKT. This word largely taken'is, when any thing is granted 
or palTed from one to another; and in this fenfe it is 
very extenfive, comprehending feoffments, bargains and 
fiilcs, gifts, grants, leafes, and the like; but is more llridlly 
and properly taken as a conveyance or gift by writing 
I of fuch an incorporeal thing as lies n6t in livery, and can¬ 
not^ be given by word only without deed; or it is the 
grant of fuch perfons as cannot pafs any thing from them 
but by deed, as the king, bodies corporate, fmilia, 
1‘he things that pafs by grant are fuch of which no 
Ifvcry doth lie, and are of this fort, viz. rents, reverfions, 
Ycrvices,advowlbns in^groft, fmiita^ which things cannot 
pafs from man.to man without deed. 

It is requifite in every good grant, 

ift. ^^HAT there be a grantor capacitated duly for it. 

2d. A DONEE able to receive. 

3d. A THING granted, and that it be grantable. 

4th. T^haT ct be granted in the order and manner that 
*^thc law requires. 

5. I'hat there be an agreement to, or acceptance of 
the thing granted by the grantee! 

All bodies corporate, or aggregate of many cannol grant 
lands, goods, or chattels, but by deed: ^ 

Dedi ^ concejft are the.moft proper words,for all 
]|;inds o|grants;,but it may be by other words, and the 
grant be good.^ 


, Wh&- , 
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Whoever majr be r feofFor may be a grantor j and any 
natural, polit^> or corporate body^ may be a grantor, not 
prohibited- by law; as feme coverts^ infaniS, and fuch like: 
and all perfons.who may be grantors may be grantees; 
an^ fon^e alfo who cannot grant or give, may take or re¬ 
ceive i as an iiiknitf/eme covert^ perfons attainted of trcafon, 
may be grantees. 

A GRANT may be void, 

uncertaiifty j asagrant to two hipredibus^ with¬ 
out fuis, , 

2d. When made on a corrupt contract. 

3d. If made to defraud creditors of their debts, or pur- 
chafer of his lands. • 

4tli. For want of fome other matter which ought to 
be dqne, as inrollnicnt,^ attornment, &c. 

And here we ivill fpeak a little of attornment. 

It is as the agreemgnt of the tenant to the grant«of the 
fcl^niory or rent, or the agreement of the donee in tall, or 
tenant for life or years to the gr&iit of the reverfion dr re¬ 
mainder made to another j as when the lord, or one tliat 
hath rent out of the land, grant the ieigniory or rent to 

another, or when tht reverfioner of remainder-man after 

• ^ 

an eftate tail for life or years, fells or gives the reverfion 
or remainder; in thefe cafes the tenant of the land muft 
have notice of the gift or faje, and of the alteration of the 
party to whom he muft py his fervices, and muft confent 
to the fame, elfe generally it is not good. . • 

Attornment is either gdlual or. yerbal^j of which 
examples will enure* •*.*,** 

1 'he eftd and fruit* pf this attornment Is to perfeiSI a 
grant, and no rent or mverfion will pafs without it; nei¬ 
ther can the grantee of the felgniory, or rent, bring an 
^dlion of wafte for any'wafte dono in the land, nor diftraiii 
fut any rent or fervice upon, that land before this is done; 
but this attornment, being but a bare aflant, wilbnbt enure 

F F 3 to 
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I 

to pafs any intereft to make a bad gronjt good,’ nor to 
give a man a tenpey by difTeifin, abatemenfjlntrufion, See, 
nor will it worlf by way of eftoppel, but it doth elF(p£iually 
pafs the freehold and inheritance of the rcyerfion of land 
when the graiit is .good, as a feo^ment and liuery and 
fcifin do pafs the polTeflion of land: but a tenant may foineo 
times be compelled to attorn, as conufee upon a fine may 
do it by a per quev fervitia, quern redditu reddity or quid 
juris clqmafj as the variety of different cafes may vdquhe. 

The attornment muft always be made to the grantee 
himfelf, and it muft regularly be made in tr.e life-time of 
the grantor and grantee i elfe, generally, if either die fcttforc, 
the grant is void. 

ift. That it be m^de by the perfon whp ou^ht tq 
make it. ' ' - 

f • 

■ ad^^ That it be ms^de to the perfon who ought tq 
take it. 

3d. That it muft be in convenient time, 

4th. The tenant muft ufually firft haye notice of the 
grant. 

5th. It tnuft he done ’in the manner the law pi'e- 
feribes* 

It, may be by words or deeds, with writing or with- 
put and any words writ or fpoke by the tenant that do 
import an aftent to the grant after notice given, whether 
in pr/^fence or a'nfence of the gratitee^ will make a good 
attornmentv As* to fayr “ I do attorn or beepme tenant 

to the grWee,” or, w I.?gr/^e to the grant,” out ftmilia : 
pr if tenant after knowing’of-the grant do.-pay or de¬ 
liver ah or any part of his renf or fervice at any tjme 
when th^ fame is due to the grantee, or give any valu¬ 
able thing in the name^of attornment or feifin of the rent, 
fhis is a good ej^prefs attornment. If tho grant be made 
fo feveraf, and the tenant do a^orn to pne of them, this 
|s good to ^ the rej. 



ai^d practice of conveyancing.* * 4^ 

A GIFT impyts no more than the transferring of the Gift, 
property of th» thing from one to another; and it differs 
from fc^fFments, bargains and fales, Jimilia^ becauA; 
they are for ^many or other valuable coniiderations; but 
thiSkis^m^re free will of the party donor; and fo this may be 
called a conveyance, or paiUng an ellate of lands or tene~ 
ments to another in tail, and whereon fhe word dedi is m^fr 
commonly ufed*. 

** OF BARgAn AND SALE. * 

• 

The term fignifies the transferring of a property from BARCAiH Aiia 
•ne tq another for valuable confideration; and when it is 
applied to lands, fencments, or hereditaments, it is called 
a deed of bargain and falc. 

TiA eiFe<Sl of it* is to-transfer the property 6f the thing 
fold from the bargSinor to the bargainee, and this it will as^ 
efre^ually do as any kirfd of conveyance; all things ^rant- 
able any other way may be transferred by this, except 
eftovers ^ Jimiiia, 


* Opinion of Sir Jefsry Pali^er oh th$ EfftS of the WorUt 

“ Give and Grant,” • 

*' 1 CONCEIVE that care ou|bt to be taken In a conveyance,«»f what 
nature foever it be, that there be not therein the words given and granted 
(for they imply a general warranty, and (hall not be qualified by fpecial 
warranty follow! n1), as hath beep of late thrice adjudged. 

** Giy e implies a perfonal warranty, and fo U no^always pfed i the word 
grant in a l^e for years is a covenant ii^ law, (as yon may call it) 
a general warranty; V not qualified a covenant or wafranty in tiXt, 
then it is refirained to the words o?ibe covenant fubfequent. 

** But in i!K eftate of inlwfitl&nce whqre the fee pafi^th, there the word 
grant is neither a covenant in^aw nor warranty; for if it (hould be a A. 
venant in law or^warrancy in itftif, it would be there sefirathed and qua¬ 
lified by (he warranty or covenant in faQ. 

** Ano a deed to pafs an inheritance Where common Is, cannot he 
wiihout'it; for if^it be comgaon in grofs it cannot pafa by the li^ry, 
but mufi pats by the word grant, and 1 never yet faw a feolfinent with- 

« fE P F RY ME R.” 
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' ‘ AN ANALYSIS or THE THEORY 
If an eftate of freehold or inheritance is made of land 

o I • 

by way bf bargain juid (ale, it muft be nvide by writing, 
or deed indented, and cnnnot 1>? made by word of mouth 
only, , 

7 'hb words bargain andfate sure not ncpeflary^to a Jjar^ 
^ain and fale, but words equivalent will do. 

,A VALUABLE i^onfideration muft be given, at leaft 
^ faid to be given, for the land; but livery and feifin, or at¬ 
tornment, is not needful j but^when a freehold paffetl^ the 
deed muft be iiirolled: and here obferve, 

lit. That an inrollment of fuch a deed to rqake eftate 
pafs, muft be on parchment. 

2d. 'I'he deed inrolled muft be indented, for it will n<>t 
pafs by deed poll. 

3d. It muft be inrolled within fix nionths alter the 
purchafe or faie, and tl4is account to be, 

(i.) Faom the deed’s date and not from the delivery 
of the deed. 

(2.) After the rate of twenty-eight days to the month, 
and no more. 

j|3.} The day of the date to be token cxclufive, andfor 
none of the days of the fix months. 

^^th. If it be inrojled any part of the laft day of the - 
fix mpntbs, it is fufiiclent, 

A LEASE properly fignifies a demife or letting of land, 
j rent, or any hereditament to aAoAer for a lefs term thaq 
he who lets Iti hath |n itj fof when lefiee for life or 
S cars grafts over' all hiS eftate or term to another, this Is % 
1 ipore properly called an alignment than a le^fe. A leafe 
is moft cpmiponly tpad^' by tfie words demife^ grants znd- 
let, though ij, may be made by Pthers that are equivajpot-; 
and is moft frequently made by writing in an indentvirqj 
and it may be for life of Icffce or another,,or both, or for 
a term of years. • ‘ 

ift. A LESSOR capacitated by law, and not forced to 
fqaltc th; leafe fey diircfs, or like 

jtd, A LES- 
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^d. A LESSEE no.t diM>Ied to recerve it. 

3d. A DEMISED thing that is demifable. 

4th. If the thing demifed be not grafitable without 
deed, as rents, ^c. and the perfon who lets it is not able 

1 

to grant ^without deed, as bodies corporate & fwiilia^ 
then it*muft be done by deed. 

5th. If it be a leafe for years, it rftuft have a certayi 
' commencement and a certain exprefs determination. 

6 ^. needful ceremonies mull be performed, as li¬ 
vely of feifin, attornment, &cw when the cafe requieeA^. 

7th. Acceptance of thing demifed by the leflee* 

Leases for lives, years, or at will, may be made of 
gny thing corppretl or incorporeal, that lies in livery or 
grant j and leafes for years may be made of any goods or 
chattels^ . ! 

Tenant iirtaM may make leafes for three lives, or 
twenty-one years, bpt* thefe conditions muft be*obi» 
fervdd; 

ift. Such leafe muft be madb by indenture, and not 
by deed poll or parol, ' , ' 

2d. I'o begin from the day of piaking thereof or to 
begni at Michaelmas fiext, &’ fmUla, 

3d.. If m oid leafe of the land is in being, that muft be 
furrendered or expired within one year of the tiitte of 
niaking the new leafe. 

4th. There muft not be a double or concurrent leafe 

■ 

in being at the fame tinie} as if a leafe for four ^earS be 
duly madej the«reverfioner canndt ,ouf{ the jeflee unci 
make a new leafe for Ijfe, 

5th. ThIse leafes njuft mot-* exceed diree liveS| or 
twenty-one ye^rs from t21e time of making the fame, 

6 th. They muft be of lands, tenements, or'heredita-? 
ments, manurable or corporeal, wliich are proper to be 
fet,* and wh?reout a fcAt by law may be ilTued and 
feryed, 


Or 
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7th. Of land moft commonly let to ,^arm, or occupied 
by the farmers^ thereof for twenty years ?iext before die 
leafe made. 

8th, There fhall be referved on fuch leales yearly, 
during the faine leafe, fo much yearly rent as -ha^h iieen 
accullomably paid for the lands, and payable to the leiTor 
tfad his heirs to whom the reverfion fliall belong, 

9th. T HEY muft not be without impeachment of wafte, 
zoth* Tkey mull: not be afgainft a fpccial a<St tif pkrlia* 

lith. They mull have all due ceremonies and circum- 


ftances for the, perfection of them, as livery of feifin, &c. 

All ecclefiafticaj bodies aggregate of many may not 
make leafes of their lands for more than three lives, or 
twenty-one years. 

' Exchange is a mutual grant of equal intereft the one 
for the other, and is when two perfons are pofleiTed of an 
' equal eftate,and give the one for the other} in which there 
is a double grant; for each grants that which is his for tliq 
other. 

c 

This convepnee is made by writing or without,'but 
. either way mult be made by this word exchange.^ which 
* is fq appropriated to the thing that it cannot be deferibed 
by any other. 

The efFcCl of it is to give the intereft or property of 
the,thing exchanged to either party, according to agree- 
pient. ' ' . 

C# ^ ‘ 

If the exchange be of.Jands or tenements of any eftate 
of inheritance or freehold by v:oi^ or declaration, it hath 
a condition or warranty in law, incident and annexed to 
it, viz. a condition to give an entry upon all the lands 
given in exchange,, and a warranty to enable either 
garty to vouch and recover i;i value fo itiuch of his 
own l^d again given in exchange, if he be put ' 

the land taken in exchange; yet 

this* 
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tiiis remedy goes •n^y in privity, and Ihall not go to a 
i!ranger, , 

Thesi> things are requifite to the perfe<Jtion of an ex¬ 
change : . • 

. ii|i X**at the parties be able to give and take: fuch, 
tvho may be grantors and grantees inay make an ex- 
, change. 

2d. The thing exchanged may be fuch whereof an 
exch^g^ftiay be made of dlings of the fame mture, as a 
temporal thing for a temporal, a fpiritual for a fpiritual, ft 
houfe for a houfe, land for land, &c,; and things of a different 
nature, a houfe (or land or rent, a chamber in a houfe 
for common or rent, &c. 

3d. The exchange muft be in that order and manner 
as the law requires ^ and here note,^ 

(I.) That if all or ^art of the thing whereof thejex<> 
change is made do lie in feveral counties, or lies in grant 
and not in livery, though in the fame count](|, the ex^ 
change muft be made by deed indented or writing. 

(2.) The word exchange muft be had and ufed betweeq 
the parties making the*exchange. 

(3.) If any rent, reyerfion, fegniory,or the like, be grant*? 
ed by either party, the tenant muft attorn to the grant. 

4th. EquALiTy of the eftate is necellary for either 
party to have a dike kind of eftate j fo that if one’s eftate* 
be in fee and the other *in tail, &c. thef^ exchanges* are 
t void, 

5th, The exchange mnft^c»(Jxecutcd and perfc< 9 :ed by 
entry or cla^ in the lilq-lime of»the parties, 

A SURRENDER, propetly taken, is the yielding and de¬ 
livering up of lands' or tenenients, and the *eftate a rngn 
hAh therein, to another iliat hath*a higher and greater 
pftjfte therein, ’ » . • • 

ift. Express, or in deedj which is, when it is*doi\e by 
words *an4 th^ exprefs agreement of t!He paj;^. 

I*? 
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2d. In law, or implied; which i% ;^hen it is wrougbw 
by confequeiice and operation of law, qr when the law 
doth interpret fomewhat done to another intent, to enure 
to make a furrender of it. p 

« 

In the firft cafe it is by word only, or ip writing ; 
and when it is by writing it is called an Inftrumcnt, tefti- 
^ying by apt words that the particular tenant of the free¬ 
hold lands or tenements for life or years do agree, that he 
that hath the next immediate remainder orcrev^rnon 
thereof ihall have the particular eftate in poiTcifion, and 
that he yield the fame to him. 

The effcA of a furrender is, that it pafletb by the 
eftate of the furrenderor to the furrenderee, and that here¬ 
on the ellate of the furrenderor to the furrenderee is 
drowned and extinA in the eflate of the furrenderee. 

A SURRENDER in iaw is, when a leflee for life or years 
takes a new leafe of the reverfi'oner of the fame thing in 
particular contained in the leafe for life or years, this is 
a furrender in law of the hrft leafe. 

* jft. That the furrenderor be a perfon able to grant 
and make, and the furrenderee capable to receive ^ fur¬ 
render, and that both have eftates capable of a furrender j 
and for this purpofe, 

(i.) That the furrenderor muft have an eftate in 
^ poircffioii of the ftiing furrepdered at the time of the fu^- 
render mad®. 

(2.} The Tirrender muft be to him who hath the next 
^ immedia\.e eftatd in remainder or reveriion. 

fi ii .« 

(3.) That there be'privity^ of eftate bejjwcen furren- 
dpror and furrenderee. 

(4.) THd^T the furrenderee have a higher and greater 
eftate in the t^ing furrendered than the furrenderor 
bath, . ‘ , 

(5.) ‘That he hath the eftate in his own right and 

ppt in his wife's, 

(6.) That, 
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(6 .) That be foie feifed of the efbate in remainder 
or reverfion, and not in joint tenancy. ^ 

2d. T^at if it be made by word without writing, that 
it be made in th» fame county where the land to be fur- 
ren^r^d doth lie. 

3d. That it be made of fuch things whereof a furren> 
der may be made; for a furrender cannot be made of lands 
in fee>nmple, tail, nor of rights nor titles, but only of 
eftalfts fbs life or years. • • 

4th. That there be words, or deeds and words, fuf- 
ficijcnt to make the mind of the furrenderor known, and 
that hck is willing to give up the eftate to ^jie furrenderee. 
And note, that the words furrender-t give and grants 
are the moft fignificant and proper words whereby to make 
a furreftder; yet any oth^r that do fufficiently declare the 
will and allent of ^kc furrenderor will do. ' 

5th. The furrenderefi muft agree to accept of it, for 
till then the furrender is not perfe^. 

If any kind of tenant for life enfeoffs the remainder¬ 
man, or the reverftOncr of the land that (hall enure as*a 
furnpnder; ^ if leffce^for life or yelrs grants his eftate to 
the reverlioner or remainder-man; and a ftrangcr, that ftis^U 
enure as a furrender for two, and a grant of the other; or 
if tenant for life or years,* and reverfion or remainder¬ 
man, by word,^without deed, join in a feoffment, it is th^ 
furrender of the tenant for life or years, and the feoffment 
of the'reverlioner or remainder-man. } • 

There may be alfo a fujre^der oft a rent inYee-fimpiS 
' for life or ypars, iffuin| ^ut-M another man's manor or 
lands; and it may be dohe by defivering the deed of the 
grant of the rent to be cancelled,, to any ono that hath an 
e^ate of the manor pr lands in fee-ffmple for life or years 
in polTefflon or remainder, and whereby the eftate is ex- 
tin^ and gone. 
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, A CONFIRMATION is a conveyanc? of an <^atc or rtgllf 
that one hath unto lands or tenements^ to another who 
ka;di polTefllon thereof* or fume eftate therein', whereby A 
• voidable eftate is made fure and unavoidable, or whereby 
a particular • eftate is increafed or enlarged. Xbis con¬ 
veyance is moft commonly or properly made by the words 
€finfirm^ ratify^ and approve j though it may be done by 
I other words that arc equivalent, as dedi IS cmcejjft^ 
Jimiliak. , ^ / n 

Confirmations are, ‘ 

ift. Implied, or in law ; which is, when the law makes 
a conftrudtion of a deed made for another purpofe to be a 
confirmation. ' « 

zd. In deed, or eXprefs; which is, when the zdi done 
or deed made is intended for a confirmation; and both 
thefe muft be in writing; and the, latter is properly 
called a confirmation. ^ 

A confirmation maybe diftinguifhed likewife by its 
efFdils. Sometimes it ferves to make good a wrongful or 
defeafible eftate, or to make a conditional-one abfolute, 
and then it is confirmaUa perjiciens: fometim^ it ferves to 
increafe or enlarge a rightful eftatej and fo p*^eth an Intc* 
reft, ^nd it is called confirmatio crefeem: fometimes it ferves 
to djminifli and abrMge the fervices whereby the tenant 
doth hold, then it is called confirmatio diminuem^ 

« The operation of it, where it finds a foundation to 
work upon, is either to increafe and enlarge the eftate of 
him to whom if is nvidc from a lefs to a gi;#*ater, or to 
corroborate and perYeft t|!P eftate upon condition to an ab¬ 
folute eftate that was iinpeffe6b bqfore, or change the qua¬ 
lity of it from an eftate upon ^ condition to an abfolute 
eftate, qr t6' extinguifh rights and titles of entry,* but 
will not make an eftjite good that is'merely void. ♦' 
There is requifite to every good confirmation tending 
to confi{‘m an eftate or alter its quality, that, 

ift. There muft be good and capable parties, and a 

• thing 
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thing to be confirmed, as in other grants and deeds, and 
*the deed muft be*well fealcd, &c. 

■ 2d. There muft be a precedent rightftil or wrongful 
eflate in*him to whom the confirmation is made; at leafb . 
he muft have pofteffion of the thing confirmed, elfe thetfe 
is ifo foundation for the confirmation to work upon. * 

3d. The confirmer muft have fuchpan dilate and pry* 

* perty in the thing whereof the confirmation is made, as 
that^ie rtiay be thereby enabled to confirrii the eftate, elfe 
th^ confirmation is void; as if the heir of difteifce during 
the life of difTcifTec confirm to the difteifor, this is no con* 
iirmation. 

• , 

4th. The precedent eftate muft continue till the con¬ 
firmation is come ; as in all cafes of voidable eftates the 
confirmation muft be before the eftate be made void by 
entry. • • 

5th, The eftate precedent, and that which is fb be 
confirmed, muft be lawful, and not .prohibited by any atEt 
of parliament; therefore if a fpiritual perfon make a leafo 
not warranted by the ftatutes, as prebend or^the like, the 
con|irmatid|^ of the dean and.chapter will not help to 
amend it. • * 

6th. There muft be apt words in the deed or inflru- 
ment the moft proper for# the purpofe, as before men¬ 
tioned. ^ 

CoNFiRMATio crefcens*xti\i{^ have the requifites of the 
former, but there muft be alfo in that cjlfe a privity be¬ 
tween the"^confirfner and the confirmee*:' there*needs nd 

new rules for the confirmatib ikAnuens, 

• • 

OF'RELEASE. 

i , .• • 

A RELEASE is 'he giving or difeharging of the right of 
R^ion which a man hath or may have or claim againft 
another^ or that which is*bi$ j or it is the conveyance of% 
man^s intereft or right which he hath to a thing t<f another 
hath polTeffion thereof, or fome tftate* thej^a^. 

The 
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I 

^ < , 

The words moft proper and freqve^tly ulled in thiE > 

conveyance are, remljiy rtlaxavi, and quteium clamavu 
A RELEASE is cxprefs, or in deed, which is a purpofed 
releafe; which is, when the a<Sl done or .deed made is in¬ 
tended a releafe j and this is'always done by writing;,and 
then is defined by fome an inftrument, whereby eftates, 
rights, titles, aftiohs, &c.‘ be extinguiflied, transferred, 
abridged, or enlarged. 

A RELEASE implied, or ir\ law,* is, when the lav;' by 
conftrudtion and by way of confequence makes a releafe 
of an adl done to another purpofe. ^ ’ • 

A RELEASE is much of the nature of a confirmation^ 
for in moft things they agree and produce the like effect. 

A RELEASE enures fometimes by way of mtter le 
(i. e.) giving, transferring/os difeharging‘a* right, 

, title, or entry to him Co whom it is nSadc: fo it perfedfs 
an eftate that was imperfedf before, and ibmetimes.makes 
a conditional eftate abfolute. 

By way Of extinguilhment: 

•By way of abridgement. 

Lands, tenements^ and hereditaments m^ be given 
and transferred by way of releafe, and all rignts and titles 
to lands may be given, bound, and difeharged, by releafe; 
fo m^y/ights and titles to laiids, goods, and chattels, and 
all adlions real, perfonal, and mixed, be given, difeharged^ 
and extin^ by releafe, provided, 

ift. That tfte parties be capacitated and the thing qua- 
Jified duly that is^tq bO releafed. **■ ' 

2d. THAT the deed B^'y^Sll fealed and delivered, &c. 

If the releafe enureoby^ way.of enlarging the eftate, 
then it is requifite, ' 

ift. That he who makes it have at the time of the 
' releafe made, fuch an eftate in himfelf as out of it ifich 
cn eftate may be derived'to thc' releafee as is intended by 
the reldife. c > 

ad.xjN cafd of a releafe of a bate right of a freehold Jji 
the land, t^e releafee muft, at the time of making i.t, have * 

the 



fUACtiClS 6 t eONVSTANCfNO. 


the freehold in deed or in taw in poiTeffion) or foiiie eitate • 
fn remainder or^r^erfion in deedj and not in right only th 
fee Ample, tail, or for life, of the land relied. 

3d. 'I*HERh ^nerally needs no priority to make the 
eftate good, in cafe of a releafe of a bare right to him wh6 
hath a'freehold dftate in deed or in law* 

4th. WoRbs that enure to <niake R good releafe tha^ 
enured By vi^y of enlarging,'Will make d good bfte Ih th&fe 
cafes^ 

w 

NATURE OF A DEVISE Oil TESTAMENT. 

A* tE^T Anient is a full and complete dieclaration of Dkvise 01 
h man's mindj or laft will, of whdt he would have to Be* sh«J»T^clZ* 
done after his death. A teftafneiit is, properly,^ when an1 399* ” 

execUfO# Is named in. it^ hut when there is no executor, 
then it is a codicil f and a man cair inake but one teita- ^ 
ment that fliall take efFe^ biit he may make as many*cd- ' 

^'cils as he will. 

Testaments are in writing, or by wotd without 
writing. The Arft is what the teftator by himfelf, of 
feme other bg his appointrtient, piits hi writing j the latter 
is when a man, being Very ill, is obliged to call a friend 
Or neighbour to bear witnefs of his laft will, ahd dien he , 
prefently declateS the feme bcferc them} this is called a 
nuncupative or nuncuj^itory will* 

Every cdm|dete tefthnient hafti tWo pstrts: 
ift. The making deviTes, or giving kgycies* I 
ad THE^rdaining an executor ^ fer 4 tcfftament can be ^ 
ho mote iVithoUt, than a codie!}.’ (fah be with, an executor, 

A Divisa %r legacy is,, ^en a*man in his teftament 
doth give ai^ thing, to ano^ittt. the Arft is applied to ftie | 
gift of lands} the laft, to goods or chattels.' 

'Jtvt etecutor in a large fenfe is taken for any one that 
is appointed to have the diijiorition and ordering the goods * 
of the deceafed 

There ari; three kinds cf executcsrs:* 

•’V 6 i.*XI. * •Gg- 


ift. A 
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tft. A t£cs con/iitutus, . Such is the ordinary of thd i 
diocefy, who badi ordinary jurifdidioin'm matters eccle- 
Aaftical. < 

ad, A TESTATORE conJliiutus\ heretofore called tefta* 
mntarius* He is ftri£tly and properly an executor. 

' 3d. Ab epifcop9 con/titutus i and he is called dathust 
Such a one is an adminiQiratoFy who hath the goods and 
chattels of a man dying intedate committed to his charge , 
by the ordinary; and his power, benefit, and charge, is ip 
all things equal to an executor. c ' 

A testament differs much from other aids and deeds^ 
which mea do and execute in their life-time} for though 
it be made, fealed, and .publifhed, iiv never fo folemn a 
manner, yet it hath no life nor virtue till the tedator’s 
death j therefore a man may alter and make Voii^ ^ill 
as often as he will, ai)d may make asumany tcdaments as 
he will, but the latter always revokes the former: other- 
wife of a codicil, for one may make as many of thefe as he 
will, and no tedament at all: or if he makes a tedament, 
be may dill make as many of thefe as he will, and not 
overthrPw the one of the other} for in the fird cafe they 
mud be annexed to the letters of adminidfation, and the 
adminidrator mud perform them} and in the latter they 
mud bp all annexed to die tedament, and the executor 
mud perform them. 

id. A FEME covert unled in fpecial cafes, cannot 
make a4edan|jent: 

2d. Nor an Infant under the age of twen&vone years 
of his lands; but of his and chattels he may make a, 
tedament at fourteen, ^^and np;: before, jf* is bofn the dfd 
of Febrtti^iy i and the lad of Jaquary at one ^ 

the mowing, twenty-one years of age, makes 
land i it is a good wiU, for be was then of age, per 

144 * «> . ‘ ; > • ' 

3d.u^OR ^ lunatic nor a madman during » o| 

^ Ko» 
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4tht Nor an ideot, nor d^f or dumb porfon. 

5th. A TRAITOR or felon attainted or convidted can¬ 
not make a te^atnent of their lands dir godHS) becaufe they 
are forfeited to the king: 

Nor an outlawed perfon, fo long as his outlawry ftands 
In ^orfie,* * 

2d. He who makes itmuif^ at the»time of making 
)[uive anlmum tejlandi^ (i. «.) a firm refolution and advifed 
determination to malie a teilament; otherwife the tefta- 
mant will be void. * , 

3d» That the tellator’s mind in making it be free, 
and not moved by fear, fraud) or flattery. 

4th* That the^form and order prefcribfld by the law be 
obferved in the difpofition. 

AiiQ therefore note, • 

ift. That there»be an executor«named, and that he be 
capable of the executorljjiip* • 

2d> If it be of land, it muft be in writing; and it muft 
be committed in writing at the time of ihaking thereof, 
and not after the teftator’s death. • 

3d. Lanps devifable by cuftomj jind goods and chattels, 
ma;^ be difpofed of by Vords without writing. 

4tht It is no matter on what paper or parchment^ or 
in what language it is made. • 

5th. Where writing is needful, the fealing the.tefta- 
ment, or fubferibing the teilator’s name, is not neceflary. 

6th. If the teftator be taken off by fu^en d^th id the 
middle ofcmaking his will, it.feemSi the whq|e ivill is 
void, 

7th. Ip dfe teftamenl.tfe good in all its rcquilites, it 
muft be prpved for all ^ dhd if it cannot by proof be p»de 
jt^pear that k is the^teftator’steftament, it is void. 

•And therefore note, •. * 

'Pft* That a nun^ipaitivo wiU maft be proved by twt 
' wkne^ at leaft. 

ad. A 
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id. A written telhiftient, if writjien by the teftator^S 
hand, |(>roves itfeif without Che help of witueiTes. 

3d. If it be proved the teftator &id his teftament wa$ 
in fuch a fchedule in the hands of J. ahd faid J* S,' 
produce a writing depofing it to be the fame, this is a 
(ufHcient proof. *' - 

'c ^th. If the witifefs produced proves the writing pro¬ 
duced to be the laft will, or that he faid it was or (hould 
be-his laii; wjll, that is fuifici^nt prbof. 

5th, All perfons of any^fex or quality are competent 
witnefles to a will, if they be not infamous or perjured. 

6th. Where there is no oppoficion or qudftion^moved 
againft the teftator, the dkecutor's oatii alone is fuiliclent 
proof. 

A TESTAMENT good in creation'^may be voic^by di¬ 
vers means. 

ih. By countermand, or revocation: and for that ob- 
ferve, that any zB: or thing done, or words ipolcen by the 
teftator, after teftament made, that doth alter or crofs 
sdl or suiy part of his teftament made before, is a revoca-^ 
tion made of it^ or at leaft of that part fo crofts or al- 
tered<^ but when a teftator makes two teftaments, a 
former and a latter, both in writing, though the latter 
doth'i^erally revoke the foixner, yet in thefe following 
icaies it doth not: 

(x.) When the latter is-imperfeA bs to the fore-, 
mentioned requ|{ites*- / 

* (2.) When the teftator having made two* Ceftaments 
in writing, and both are |•rciented to him on his death^bed, 
and delivers the formef’to Toiiie>'bf the ftan^ers-by to be " 
his laft vdll 9nd teftament * ^ ' 

(3.) Whin tiie latter dotii in all tilings agree with 
the former. ' * . © 

^ (4.) Whin in tiie latter thdre fs no ekecutor nafoedf 
to theA it is eftecffled but as a codicil oi addition to the 
6irfflcr.< 

" ad. By • 
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By cancelfing) or ^her deftru£lion of itj -3S when 
the teftator t^mfelf, or fome other by his appointment^, 
cuts it in pieces, tears, or burns it, * 

3d. altera^tion of the telUtor’s eftate, and when 
the teftator after making it is cbnvi£fed of treafon or 
ftdny. ‘ 

4th. By intention; as when the tdftator on his death* 
bed hadi a mind to alter it, but his wife and fome odier 
wil|^o^(uffer the notary af|d witneis to com| unto him. 

^th. By making another of the fame date, for it cannot 
be proved which of them was made firft} the one will 

overthrow die other. 

• • 

6th. By the cleelaration of fhe teftator’s mind; as if 
he have them by him, and declare the firft fliall ftand. 

THRfuminary of the requifites to render a teftament 
good in creation aft, therefore, as follow: 

I. That there be a devifor duly capacitated, * fShep.Toock 

9.'A DEVISEE capable to receive, 

3. That the devifor have, at the time of the devife 

made, animum Ujlandly and a mind to devife. . * ’ 

4. That the devifor be free, ^ Dot drawn by fraod 

or battery. * , . ^ , 

That the thing devifed be devilable, 

6. That the devife be ^n due form and manndr, ^ 

7. That it be devifed on lawful terms and condi¬ 
tions. • • 

8. THATlhere be words fufficientt^makd his mind 

known, • • • • . • • • • 

• 9. That it be proved after Ac perfon*s death. 

Th« executor hcfQft*frobate*may releafe and di^ofo 
of die goods of his tefliator, and may. bring a^ons and be 
fued \ but idle Will muft be proved b^ire he declares: %e 
m&y receive and pay money, and it'fhall be good, thou^; 
h^ dies b^ore proba^ St aifd as aUAe teftator's goods are ih 
his a^ual poflTeffion, he may maintain trpvef.^ l. 8dlk. 307!^' 
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10. If it be a devife of lands, the deyifor mud be foie 
(eifed of the land, and not joined with another. 

As to thefe requifites, note, 

. I ft. That whoever may make a teftament may make 
a devife; and fo who cannot do the one cannot do .<’he 
other. 

«2d. Note (iO “^Fhat, fegularly, whoever may be a 
grantee may be a devifec, or legatee. 

(2.) If th^devifeebe capable to receive, he inuft cer¬ 
tainly be named or deferibed,* 

3d. That devifee muft be capable by that name by 
yvbich the devife is made to him ; fo if the devife be made to 
the heirs ofj^ S. J. S. being then alive,* the devife is void, 
4th. If the name be miftaken the devife is void. 

5th. Note (i.) That lands-devifable by cuftoift*'may 
be devifed by a nuncupative will. 

{2^) The form of words in a“devifc is not- regarded ; 
fo that “ I fay, I give, inftitute, and appoint or will, that 
J, S, (hail have my lands,” is as good as “ demife my 
'land to y* 5 ,” 

(3.).A MAN may dtevife lands and tenements in fec- 
(Imple, for a te/m of years. 

(4.) A DEVISE may be of lands, goods, or chattels, 
(Imply dhd abfolutely, or conditionally. ■ < 

(5.) A DEVISE may be alfo by a limitation, 

(f>.) One feifed of lands infee-fimple may devife that 
His necutbrs ma^ fell it. 

• (7.) Rent mftytbe devifed, or land rcfervmg rent, 
with claufe of diftrefs. * 

’ (B*) A MAN may devife fiis lands to one, and a rent 
out of the (hole to another. * 

(9^) A MAN< may dtfvife his lands fop (b many years 
SB y* Si (hall name, 

•; (aa) A> MAN may devife ^‘'tcpnp cf years by way 
ofremaiWer^r *» 


A 
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I 

k, (ti.) A tiG^GY of goods or chattels may be given 
to, from, or until a certain time, Note^ 
iHr. lands, tenements, or hereditaments, for the 

nature and quality of diem, are devifable a$ well as other 
things i ]}ut eilates in fee were not fo till 32. H. 8. which 
enabled the owners of lands held in foccage to devife all the 
lands i and thofe lands that are held by Vnight's fervice, the 
owners may devife two parts in three, 

Rd. 4 [t doth not enable fuch perfons to jevife that are 
difabled by law, either in*refpe£t of their perfons or 
mind, 

3d« Hereditaments that are not of ariy yearly va« 
lue, fome of them 3 re devifable dhdfomc not J as if the king 
j^ants to ope and his heirs fines and amercements in fuch 
a m^hr and vill, in this ^cafe the owners cannot devifo 
thefe- things j b|tt*lf one have a manor to which a vraife,^ 
efira^, leet, or the like,* is appendant, there by the devife 
of the manor with the appurtenances they may pals, 

4th. Such uncertain franchifes as before as are of no 
yearly value, though they are not devifable, yet may fe- 
Hr^n the devife of a man’s land, and make it voidable for 
one-third part, if they be held in capite. • 

5th, In all cafes where a man is reftrained to devife any 
part of the land in foccage, he muH have land ISeld in 
fapite at the fame time. 

6th. The teftator mufo,have a foie efiate, as well in the 
lands he leases to defcehd to the heir, ^ in the lan^s he 

devifethT • • * • • » • 

7th. The eflate of the l&tfAat is held muft continue 
after death of tenant, ’ • 

8th. That which a man caimot difpole jof by any ad 
in his life-time, ihall not be^ tsdeen for any fu(:h manor^ 
iic,. whereof a^man may devife tv^o parts by authority of 
Hatute at his deadu * ' • * 

9th, The tenant by knight’s fervici muft*eontinue 
jifter teftator’s death.^ • 

• G g 4 (lOth, Thi 
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TOth. The king or other {ord muft have a ful} and cl^ar 
* ^ ^ (* 
yearly value of the one-third left to defcend^ 

f ith* The <Snc-third left to defcend to fatlsfy the king 

or Qther lord, mull dcfpend inunediat^ly, and he muft not 

Ihy for it, . . 

* |2th. THE one-third mui^ be taken out of the teHator’s; 

l^ds indifferently. ^ * 

13th. A MAN muft have a- right and poileflion of the 

land he devife^h, or the devife not'good. . n 

14th. A eEiGNiORY, rent, or the like* is dcvifable as 

well as land. 

15th. When a manfeifed of ahoufe in fee devifeth that, 
he likewife devifeth the incidents to unlefs excepted, 
as windows, doors, wsunfcot, and the like, 

16th. Wh£p.e a man hath atfvfe that remains aPeom- 
ifion law, he may devife that as well as<^any other thing. 

-17th. Ati, manner of goods and chattels, real and per*, 
fonal, may be devifed by will. 

. 18th, Things in a^idn, debts, and the like, are dc- 
vifkhle by. will,, 

xgth. Emblements, (i, e.) corn Town and growing 
on the jnflh’s ground at the time of his death, and which 
himfelf fbould h^vc reaped h^ h^ lived to haryeft, are de- 
vifablOr* , 

'^oth. Obligations and counterparts of feafes are de- 
viiable, 

2 lit;. GpoDS |wd chattels which a man hath jointly 
with another, are not devifable. 

a2d. All things before«ddyifable muft be named when 
they are devifed, elfe the« devife is-^void. 

As 0 terms, and conditions of a devife, note, that if 
^nc. deyifh any thing to wicked ends and purpofes, or on 
wicked conditions, as tq the end the devifee fhould. kill a 
man, or the like, thefe are void.» As.to the yeft of thq 
property of a gofd devife, fee (hem h^ore in the property 
pf a gopd teilanfent.'c 

w 1 ^ 
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But if a man'^oulct fettle his lands by devife, letl^Im 
' do it in his inenvory; and by ll^rned advice let the 

will be indebted, ^d qf two p?(rts» and him have one 
lyith a friend, tha( it be not fiippreired.aftejr his death; let 
there be credible witnciTes to let the whole will be 
wfittAi in one hand, and on one piece of paper or parch¬ 
ment^ for fear of alteration; lot the fatind ^nd feal of l|ie 
devifor be fet to it i and if it be in feveral parts, let his 
hand and fral, and (hd nanwis of^he witnell^, be to every 
part; and ff there be any rafing or interlining, let ther^ 
be a memorandum of it. 

The gdheral rules for the explanation of wills are RvlestovE^ 
ihefe;* • • * rt Antrum' 

or Wit|ii« 

They muft have a favourable interprmtipn, and as 
near to the mind aqd intent of the teftator as podible, fo 
that it be not rcpi^nant to law} as if lauds are deviled tq 
one and his heirs female) they (hall take it. Whatlbever 
words will pafs in a deed wil} pals by the fame words m a 
will, wd the fame words that will make a condition in a 


deed will make the lame in a will. When any chattels, 
rea^'or perfonal, are given to an d!icecutor by 9 will, the 
e^recutor has an election given him by law to have or take 
it in the right of a legatee or as an executor. 

Ordinary cannot refals probate to sui executor be^ 
caufe he is an abiconding perlbn, for ^e teftator hsa 
trufted him; nor pan be fnfift on feenrity, for he has a 
temporal right which he cannot fue fol before probate, 
I, Salk. 299. • • . 

When a^devife of goo^s or 'chattels is well made) die 
allent of the executor is dpeeflary to the perledlion thereof^ 
for till then th^ legatee may nqt meddle with*die ^ting de«> 
vlfed} but the pgreement of .die exeentor or admlnil^rator 
is not necelTaryan a devife of lands; and if there be mat^ 
eitecutors, the alTent of any one is fqfficient 


A PW- 




Amitff&TKA' 

xaemf 


A» ANALYSIS OF TH|: THEORY 
( , 

A PERSON that may make a teftament^’or devife his . 
goods and chattpls, may make an executor $ and any per^ 
Ion that may be a devifcc or legatee may be an executor: 
but If an infant be made an executor, be cannot meddic 
Vtfth the adminlilratlon of the goods till he be fcvcntc9n 
years of age. 

PERSON Katt compos cannot be an executor or admini- 
flrator. An adminiitrator becomes^^ bankrupt ^ adinitii- 
flraticn may <be revoked, but ^..dminiilcration (half not'be 
granted to another, though the executor becomes bankrupt, 
j, Salk. 36. 39. 

THE moft proper words to conftitute and appoint an 

^ I 

executor'are, “ I make y. S, my executor, or the ex- 

ccutor of my will, &€.** but an executor may be con^ 
ftituted by other words, or by ’implication} as if a man 
(ay,‘that he wills J. to be his pneral adminiftrator, or 
adminilf rator of all his goods and eftedis. 

In all cafes where a man has any goods or chattels to 
adminiiler, and he dies a natural or civil death, or dies 
inteftate, /. p. dies either making no will or not ap'^ 
jxdnting an executor, or A perfon <capacttated to be an 
executor ('yet aflminiftratibn fhall be granted generally, and 
not die, bonis nm cum tejiamnto, &€.)jor dies before probate^ 
oprefufe adminiilration j in all theCe cafes, the ordiiviry may 
-^id ought to grant adminiftration of the gbpds and chattels 
cf the deceafed to whom of right it does belong, accord- 
• hig to Ins ’diicrenon, , 

• ® c 1. • . 

][f an executor mterr^eddie and die before probate, 
foongh he make an cxecutqr, adminiHraeion fhall be 
granted generally, and not do boms non cum tejiamento on-* 
msea of the firft teftator; but if he proves the \vi^l and 
after di^ inteflatc, adqsiniftraticn fhall be granted do bov's 
jgx, i. Salk. 99. ^ ‘ 

Administration is to be granted by the ordinary of 
the diocclis where the party diedj or, fodo vflcantcy the 
dean and eb.apter,‘being guardians of the fpirituahjes} or 

, ‘ \ " - if 
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• 

^ if the deceafed h|ve bona mtabilia at the ^me of his deaths 
(t. £,) goods «nd chattels above five pounds in another 
diocefc^ in this cafe the metropolitan or archbiihop of the 
diocefe where the party died, and not the ordinary of the 
peoullar djocefe, may grant the adminifiration. A pccu« 
liar has a right to grant adminifiration, and there is no 
peculiar but what has an ordinary, i. Salh. 40. • 

A MAN dies intefiate without kindred; king grants ad- 
nuififtretion: this is allowed as a refpeft Ihewn the Icing i 
but the ordinary has a right !o difpofe to pious ufes; and 
Henloe*s cafe denied to be law. i. Salk. 37, , 

If a man has two honfes, the one in Canterbury, the 
other in York, btit lives moftly at one and but fome- 
times at the latter, he dies at the latter after a day or two 
ftay, *aclminiftration* muft*be in the latter, i. Salk. 37, 
Bona mtabilia in two diocefe's, adminiftration ]s by* 
both the bifhops, and not a prerogative adminiftration; 
but if there be bona mtabilia in tvfo diocefss iu CL and two 
in D. there mtift be a prerogative adminiftration in both, 
I. Salk. 39. 

Administratioij granted' in a wrong {diocefe is not 
void, but voidable; and the a^ of fuch adminilThition 
and difpofal of goods after citation till repeal, is^ood, 
I. Salk, 38. * 

Administration muft be granted by writing under, 
feal, and cannot be granted.by word of mouth. ^ If at^ ex¬ 
ecutor die after he has proved the will, afid made a tefta>i> 
ment, and thereih appointed ap^ exedUtor, that? executor 
(hall be an executor to the firft teftator. 

If an executor or d^miniftrator die before probafe^ 
though he makes an executor, yet adminiftration ihall be 
gjj^nted generally 4^ bonis mn ; yet the'afts of the firft ex¬ 
ecutor are good. If firft executor dies inteftate aft^ 
probate, adminiftration (haft be granted de bo^is mn. 
t. Sdk. 299. 

An 
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^ ’ 

An executor or adminiftrator iiiay r;fu(e the executes, 
{hip or adminiftratorfiiip at his pjeafure at af)y time before 

he has intermediiled with the eAutc of the deceafed} and 

<» 

I if he be fued as executor, he may anfwe^, ne ungues ex¬ 


ecutor. , 

An executor cannot waive a term, for be mu^ 


re- 


^ jiounce the executoribip in toio or not at all. Salic. 29^* 

If there be many executors, and one refufe, but the reft 
{ prove the w>l|^ the refuHitg exgcutor may ad aft^wafd^ 
if he will, and in any adio^i with the reft he may he 
named executor; he may rcleafe a debt; and if he rurvives,^ 
no adminiftratiern can be granted till he has again routed. 

Salk* 307, 

If an executor once intermeddles, he cannot afterwards^ 

_ t 

refufe it. Two executors; the *6ne proves the .wiVli ac¬ 
tion brought in both ihtir names. Curiam, He that 
did not prove may come in if he will, but cannot refufe 
during the life of his companion. 

The executor or adminiftrator {hall have, by virtue of 
thdir office, all the chattels real and perfonal of the teilator, 
I a$ well thofe that are In poileffion u l^fes for years^of 
Kuid, rent, cotnmon, aut fismUa, grants of next adyowfons, 
preftutations, wardlhips, infants, &c. corn growing and 
cut, trees and grafs cut, and cattle, mcAcy, plate, houfe- 
hgld flulF, fimlia ; as alfo things in adion, as right 
and intereft of executions uporf judgments, ftatutes, ob<. 

C> 0 • ' 

ligations, eaui^s adions, fimlia ; and divers o^r 

<- things are iTaid to be^a^ts |n ^ir hands^ 

Pitnumopin. The duty and office of an executor or admjnlfttator in 
genenil> is to difpofe of alt the of the deceafed where- 

if**- , with he hath to do: 

'SkVBu Tf fiSCn 

* 1Truly, that is, not to convert any of it to his owijt 

^ ufe, but to the beft advantage of the deceafed; nor to 
labour by undue pr;|jdice$ to hWer a creditor of his 
debt, 

2,JjAVr-o 



A'^D bkA^TtCE 01^ dbNVEYAKtXkC.* 

k. Lawfully,; to pay debts and legacies in that irfan- 
her the law r^uires. 

3. Diligently } but particularly^ * 

l. 'IThe thing an executor or adminiHrator is td 
do^afcer^hc haS tdcen upon him the charge of adiiiiniftrE- 
tibn fs, after (he goods of the dec^afed are laid up, to feb 
his body interred according to his rank and quality; 
they (hould be very careful not to exceed in funerdt 
l>og;ip,^e(pecia!Iy if.tlfe eft|te will icareely r^ch to pay thd 
d^bts ; for be their expences what they will, the judgiil 
(who are to determine what (hould be allowed) allow ik 
fuch ^afes h finall matter} and what the^ lay out rnor4 
they muft bear tkemfelves* • 

As pet Holt) For ftridhiefsjno funeral expences are aU 
lowabfe againft a creditor, except for coft in ringing thA 
bell, parfon, clcrto) and bearers feeS) but not for pall or, 
ornamentals, x. Salk. S96. * 

2 % He muft make an inventory or fchedule, Containing 
a true and perfeA defcription of ^1 the goods and chattels 
of die deceafed at the time of his deceafe. • 

3. To prove the will, if any. • 

To fell and maSe money qf the goods and chattels, 
and receive the debts due to the dcccafed, and then to pay 
the debts and legacies) wherein they muft be very cau* 
tious: and therefore obferve, that all debts muft be ‘dis¬ 
charged before»any legacy; and if there be not enough for" 
both, any thing that is- left for a legac^y nia)i| be fdid to 
pay debts, and^ the legatees cap have^ ntf reme^. And in 
the paying of debts this dedbrdm nXuft be obferred: 

Among ^erlbns that ^re-creditors, the executor and 
adihiniftrator fhall be priferred, who may firft dedu^ their 
owft-debts. ' ' ■ ■ ' 

*Holt. If admlniftratiop fhall be committed to a cre¬ 
ditor, and aftef*-repealed by next of kin, he f^all rctaiti 
againft die rightful admidftiator. x. Salj|:. 3R. • 

•a. AfYBR them die king is to be|)refeited; and then, 

/ 3. PttBTS 
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^ Debts of common pcrfons.muft be paid as.follows} 

1. The debts due by record by any Judgment had ' 

1 againft the dedeafed in any judicial proceedings in an^ 

Court of record. ^ 

t. , 

To Jcire facias on a Judgment defendant pleads plene 
ASminiJiraviti not good on fpecial demurrer, for agdinft a 
judgment he ought to ilicw.how he adminifteredi i* Salk« 
296. 

If an executor confefs judgment,‘&c. pending another 
adlion^ and ^o not plead tbat judgment, this is a cofi- 
fedion of afi'ets, and he is for ever eilopped to fay the con-* 
trary; as alfo iS a jury* 1* Salk. 31c. ‘‘ 

I ® 

Debt on judgment againft an executor; this is no 
waiver of the lien, and docs not poftponc it to other judg¬ 
ments. I. Salk. SOii ’ . 't. . 

2. Debts due by llatutcs, and recognizances entered 

into by deccafed. « 

3. Debts due by obligations, and penal and fimple bills. 

. 4» Debts due for 'rent upon Icafes of land, aut 
JitKlUa. 

Rents, vifhether created by parol or deed, are equal to 
> one aijptlier, but not fupesior to debt by fpecialty, as bonds, ^ 
&c. though equal} therefore an executor may plead pay¬ 
ment df another againft another, but in debt for rent he can¬ 
not plead that this is a bond debt, nor vice verfa» i. Salk* 
■316. • • 

5. Debits du^ for fervants wages or workmen. 

* 6. Debts* due lOnf fliop-books or verbal Cbiitracls; 

and among debts that afe* and already to be paid, 
thofc that are firft fued i.re to Se*‘firft paid/^ 

The executor or adminiftrator is to make an account: 
wherein, note, that the ordinary may, if he will, call the 
"executor or adminiftrator to an account concerning tSe 
goods and chattels of the deceafed. * 

An cf.tccutoB or adminiftrator regularly fhall charge 
cftiers of any debt? or duty due to the, deceafed,* as the dcp^ 

cCafed 
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ccafcd himfellF might have dene, and the fame a< 3 ;ion the , 
dcceafed might Have had, the fame for the moft part the 
executor .or *adminiftraCor may have* But they cannot 
charge*any one for a perfonal wrong done to the teftater, ■ 
for which damages only arc to be recovered, as for beating , 
or* wouhdlng the deceafed, aut fimilia\ for a£Iii perfouJUi 
Kuritur cum fer/omU , , 

EsJecutor brings error to reverfe an attainder of high 
treafon. Holt doubled; but the other three centrei the 
<pxecutor being privy, therefore good. z. Salk. 295. 1 

An executor or adminiftrator ftiall be charged by others 
as the decaoTed might have been in his life>time. 

A^x. the executors, thoughrfhere be ndver fo many, are 
in the eye of the law as one man, in which fefpedl the law 
th(ng;s as done or to them all; as payment of a 
debt to chic, fale gift to another, Ac. 

If there be many executors, and the one refufe 2«d the 
reft prove the will, the executor that refufed may act af¬ 
terwards if he will; and if he be a debtdr to his teftator, 1 
the debt Is extinguiibed nctwithlbading his refufal; ^nd 
if he (urvive the reft, he may then^adt, and he may releafQ 
any debt* i. Salk. 3^7. 

Two executors; one proves* the will; action b'rought 
tn both their names as executors: Rcfolved, both^avc a 
right in them; and he that did not prove may come iq' 
when he plrid*^, but cannot refufe during the life of Ms- 
•cotnpanion.^ • • 

A jj^VASTAViT in an cxecu^r of* adminiftrator, is 
when they mifemploy the eftats/>f the deceafed, or mifde«t 
mean themielves in .tljp /naijiagement thereof againft the 
truft repoTed in them. And it may be doiie divers ways; 

t. By beftqwing too much on the funefal of the de- 
c^fed. X. Salk. 296. , 

2. By paying legacies before the debts are difcluug^ 
and'fo there do not remain enough for the debts^ 

3* Bx 
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t 3k By iu>t paying the debts in" th& manner and otdci* 
above prefcribed; ^ 

4« By releaibig a debt due to the dedeafed. • 

5. By felling the deceafed’s goods much uiidef value!> 
c. ‘ efpecially when it is to any relations, or for money* under* 
h£id 1 this is faid td be waftc in an executor or ‘^adinini* 
fti^itor i and when itris difcQvered, it renders them charge* 
able de bonis pr«pHis for as much as is mifemployed or 
wafted; btlt one executor or adminiftratot fllall not be 

I r. C ' 

charged for the wafte of anot|ier* ‘ 

Covenant to fepair againft an adniiniftratdr: this is 
a covenant that runs with the lands; and binds the affigneeSJ 
and the executor may be charged as f< 5 r/v*tenantj as in 
Wafte; and when he-anfwers as aflignee, judgment muft 
• be de bonis propriis ; but wheji: as executor, though ill 
his time, it Is de bonis i^atorisi a Sa^. 309* 

An executor of his own wrong, is one who iS neither 
1 lawful executor ilor adiUiniftratbi^ but that takes upon 
him to adf as executor or' adminiftrator; as by the taking 
the goods of thi deceafed into his own pofteftion, giving 
knd Iblling them, arid paying the dcceafed’s debts* 

A MAN may make himfelffuch i one; 

C ^ ^ * 

]. By proving the will with the deceafed^s rtionejr. 

. 2. Bif feizing, gaining, and keeping the deceafed^S goods 
as his own. 

■ 3i By delivering the goods of the deedafed in latisfadtiori 
of theirs, or by losing the deceafed’s goods to pay his debts. 

4. By rjcceivingiany*dcbt due to the d^ceafedi 

5. By releafing any dcbl^dUe to the dcccafedi 
• b. By delivcrirlg any legacies?, f’ 

7. By fuii^ as executors fof afiy debts diic to the de* 

CeafeJi ’ . 

8. By felling the deceafed’s lands* 

s-ANd for as much as fuch aii executor of his dwh wfong 
hath mifuiifploy^d the deeeafed’s g’oi^S, for fo mUcli is he' 
chargeable, anff.iq more. 

A^mi- 
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Administration durante mineritate is, in cafe where 
an infant, un^r the age of feventeen years, is made an 
executor, and adminiilration of the goods Ts committed to 
one or more of the next friends or friend during his mi¬ 
nority, till he be feventeen years of age, 
*Ad*ministration durante^ ^c. of an adminiftrator 
. may aft till the adminiftrator be of the age of twenty-oge, 
otherwife of adminiftration durante^ of an executor,^ 
for.thgre the execulor ^lay aft as fuch^at feventeen, 
I. Salk. 39. • 

Administration durante abfentid y. S. executor, or 
pendente lite good, but it muft be beyond^fea, and plain- 
ciiF muft aver abfetice. 1. SalR. 42. 

Administrators are generally made of the neareff: 
friend ^ or if there be more than one that have, equal pre- 
tenfions, they ma3P, if the ordinary think fit, be all made; 
adminiftrators. • * 

Intestate without kindred the kin^ may difpofe of 
the adminiftration; but of right it belongs to the ordinary 
to difpofe of to pious ufes. i. Salk. 39. • 

Administration granted, the grandmother, the aunt 
moved ior z mandamus. Holt. In,equal degree' the fpsritual 
court has eleftion, and the grandmother is as near as the 
aunt; and the grartdmodier,has the advantage, for Ihe is 
in lined reSfd, i. Salk. 38. ^ 

Husband dfes inteftatey adminiftration may be granted 
^o tk^ext of kin, or to* the wife (ut anjea)\ fiut if wife ‘ 
dies, adfliiniftration muft be granted to the hulbgiid. Ad¬ 
miniftration may be granted \q the wife quoad part, and to 
the brother for the reft!^,t>utDot«of an entire thing, as a 
bond. i. Salk. 36. , 

The ordinary, after he has granted adminiftration, can¬ 
not revoke it without caufe. 

Administrator becomes bankrupt^ or non compel^ 
it may be repealed} otherwife, if an exocutor becomes 
. Voi., IL* H h bank- 
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b^ikrapt no admlniftration ihall be granted; but if 
compos^ adminiftration may be granted. r 

Assets are alio all thofe goods and chattel^ actions 
and commodities which were the dee^fed’s in right of„ 
a^ion or polTeflion as his own, and fo continued to the 
time of his death} and which, after death, the executor 
cr adminiftrator gfets into' his hands as duly belonging to 
him in right of his executorlhip or adminiftratorlhip; and 
thefe are alT^ts in their hands po malce them chargeable for 
fo much to the creditors and legatees: and here obferve, 

1. That aflets in one executor’s hands is (aid to be af- 

fets in all their hands. 

( 

2. That aflTets in afly part of the world are faid to 
be aflets in every part. 

3. All goods and chattels of what nature fot?v\:r that 
are valuable, (hall be efteemed alTets.* 

4. All goods or chattels iiraflion or poflibility at the 
dcceafed’s death, if they come into the executors or ad- 
miniftrators hands, (hall be efteemed aflets, if recovered 
in right of the deceafed. 

Probate of a tbftament Is producing it before an 
ecdcfiaftical court and judge who has power to take 
the fame; and this is done either by oath of the executor 
•himlelf, or by witnefs or other procefs to confirm the 
£mc. 

c • 

The ordinwy cannot Infift oh fecurity from executor. 

I. Salk..299,'^^ . " 

Executor ^aunot file before prol:&te. 

If executor delays probate, the ordinary, by procefs, 
may compel him to c<^e in, ^nd either to accept or re- 
fufe the executorfhip. , * 

Mandamus ifliied to grant probate, thou^ the,, or¬ 
dinary returned the’ party an abfcondipg perfon, for the 
^toftatof has trufted him firft. *x. Salk. 299. 
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But thus miich^ fliaU fuffice for Ceftaments and 4^* 
vifes. 



USES. 

V 

A USE is tho profit or benefit of lands or tenements, 
or &e *equity and honefty to hold the land in confctentta 
boni viri. 

A USE is either, 

EjfPRESs} as a fboffn^nt to J. S, to the^ufi of W. S, 
their heirs, &c. or, • 

2. Implied j as if a fine be levied, a recovery fufFered, 
or a fijoffment made, without any confideration or de¬ 
claration of the uf<^ it then refiflts to the conufor, reco- 
veree, or feoffor, by an implication of law. 

A U%E,is adfo in ejfe-f • 

I. As in pofTefblbn, reverflon, or remainder. 

Or in pojfe^ • 

I. As a limitation of a ufe to one for li^, remainder to 
the ufe of his firff fon that (ball be. 

A USE at common law was but a mere confidence dr 
truf^, collateral to anc^ difliindl: frohl the land annexed in 
privity to the eftate, and to the perfon touching the* land, 
and had two infeparable incidents, viz. 

1. Confidence in the perfon, and 

2 . Privity in the eftate. , 

Uses were ffrft introduded when men knew their own 

pTdp^^ from that of another; for thejjl they* had two | 

things, a pofTefUali of the l^nd* and a* jjbwer to* take the 

profits; the latter of which,, ^hen, feparated from the 

former, was the ufe, B^./eafo*u o# ufes, men were enabled 

to difpofe of their lands by will; and they we^e firft turned 

into abufe during the wars between the houfes of York 

aifd Lancafter*. Ufes ferved to defraud people of their juft i viit Sand, an 

and zeafonable nights, a» appears by die feveraj ftatutts 

refpedting them. 

•yQ trodnOieii. 
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To remedy thefe mifchiefe the ftatute^27. H. 8. cr, iO. 
was enadled, which transfers the poffeHion tp the ufe j and 
in the conllru£tion of this ftatute four things are requidte: 

1. That there be a perfon feifed. 

2. That there be a cejlui que ufe in ejfe. 

‘ 3. That there be a ufe in inpoffeffionorreverfidnrf 

^4. That the eftate outrof which the ufes do arife be 
veiled in cejiui que ufe: and ufes which have not thefe 
four requifites arc ftill merely trufts 'in equity. 

To make a good ufe witj^in the llatute, care muft be 
had, 

ill. In re(pe£l to the raifing and creating ic.‘ 

And ufes are raifed cither by tranfmutation of the dtate, 
by feoftment, fine, or recovery: or,’ 

Out of the eftate of the owner; as. by bargain and fale. 


or covenant to Hand feifed: and, 


~ Cofitf* befoie 
ttie ftat. and 
vtJg Sand. 59. 


140. 


4VFltetheraMfni 

‘iit ftat. I. 3« 
tid* Sand. 42. 
im yi. 


It may be raifed out of a leaf? for hfe *; and, 

By parol without deed in writing: or. 

By a devife to one to the ufe of J, S. 
f 2d. In refpeiSl to the perfons trulled. 

Nf,ither the king.nor any body corporate, aliens born, 
nor perfons attainted, cap be feifed *to ufes; and the lame 
law is with refpe^ to-dilTeifors, abators, intruders, lords 
of vilkihs, &c. ^ 

‘3d. In refpc£l to cejiut que ufe. 

And perfons who are capable o taking an eilate in the 
land, ^are capable of taking the fame by way of ufe, ^ '' 
4th. In refpe^ to the qftate and poflqffion of tkw perfon 
who creates the life; and ‘thdtefore, 

t • 

A COVENANT to ftqnd feifedjeor bargaiW and fale in 
fee by tenant in tail only, pafiTes a difcendible freehold 
during the iffe of the tenant in tail; 

} And a termor for years cannot create a ufe out of .his 
ferm, fo as to be executed by the^ftatute 27. H, 8. c. iph 
5th. In refpeft of the eftate and pofieflion of him that 
doth take by t|ic conveyance; and therefore, . 

' ‘ A TE- 
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A TENANT in fee or for life may ftand feifed to ufes, 
*but upon a gift m tail to the ufe of another the ufe is 
void * 

A USE could pot arife out of the cHate of cejiui que ufey 
nor out of the eftate of a leflee for years, 

16 th! In refpe<ft to file confideration, *• 

On fines, recoveries and feofFmetits, there muft Jie 
either a confideration or declaration. 

Qn Jiargains and 1 ales,^and covenants tp Hand leifed, 
the confideratim is absolutely tiieccfiary. 

Uses may be averred. 

Anj> wlien the deed is inrolled, it ihall take efFc^ as 
from the beginning by relatioitj to avoid ail interveiiient 
cftates and charges vvhatfoevcr. 


THfe confideration ofi kindred blood or marriage will 
raife ufes on a covenant to fraud foifed. , 

Covenant in confideration of money will not taife a 
ufe without inrolment. 

7th. In refpeit to the words ufed in raifing ufes. 

If one bargain andfell to his fon^ no ufe will arife unltls 
money be paid and the deed it\rolIc'd. 

§0 if, in confideration of money, one grants lani to his 
fon by the word enfeoff, no ufe will arife till livery is 
made. , • 

8th. In refpc<fr of the nature and quality of the ufe. 
Lands may be given* to charitable ufes, but not to 

' ‘ • I • * 

^ClARATlQN of ufc’S. * , •* , 

I. Uses may be dcclarifdo* a fine, feoffment, or re¬ 
covery, bift* not on bargain •or fale, or covenant to 
fraud feifed. 


2. Every bne may declare the ufe according to die 
^ate which he hath in the lands. * 

•Therefore if hufband feifrd jure uxoris^ and his 

wife 


^ - 


s Whedier a te¬ 
nant in tail 
or for life 
mj|;tit have flood 
feifed to a ufh 
befve the flat. 
Sand. 59. t or, 
Whethcf^icrtbo 
flat. i£td» 143* 
to 154. 
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I , 

c wife levy a finC) the hufband alone may declare the uies^ 
but not if fhe difTent to fuch declaration. 

JoiNTrTENANTs may each declare the ufe according 
his eiftate. 

. If an infant, or a man of non fana tnemoria^ declare the 
c . ull of a fine, it ihall bind him fb long as the fine conti¬ 
nues in force. a «, 

3. Uses may be declared by deed indented, or by deed 
poll. 

♦ f I fx > 

4. Uses may be declared before or after the making of 
the alTurance. 

And where the declaration of the ufe is precedent to 
the indenture, which is afterwards made accordingly, there 
no averment can be taken. 

^But where the declaration of the ufe is fubfeqiv&it to 
the aflurance, there an averment may be taken. 

5. Where the limitation of the ufe is precedent, it is 
but ^re^ory, and doth not bind the efeate until the alTu- 
rance is made. 

j6. The declaration of ufes muft be certain, 

lit. In the perfons t-o whom, 

2d. .In the l^ds of which, 

3d. And in the eftates by which the ufes are declared, 

•7. 11^ a fine is levied, or recovery fufFered, purfuant to 
a,precedent declaration of the ufes, and fuch declaration is 
not purfued in the circumltances of time,'*perron, quan¬ 
tity, or the like^ then an averment without Writing/ra/ 
be taken.'c ‘ • 

Averment of ufes. ’ .. ' 

Where any ufe is eilprcfied^nbon a charter of feofi*- 
pnentf no other ufe can be averred. * 

But on fines and recoveries, when no ufes are exprefied, 
other ufes may be averred befides thofe, which the law 
would imply. 

Of uVes by cohfirudtion of law. 

U 



AND PRACTICE OF CONVEYANCING. 


If a fine be levied^ recovery fufFered, or feoffiheat« 
made, withq^t any confideration or declaration of the 
ufe; the ufe, by confiru6Iion of la\(r, w3l be in the co- 
nufor, recqver^e, or feoffor. 

,1f a man make a feoffment to the intent to perform his 
laft will, 8tc. the ufe fhall be in the feoffor and his hefrs, 
while he lives to difpofe of it: • # 

If a feoffment be made to y, S. and his heirs, to the 
uAs for twenfy ye^rs, the refidue qf the ufe after 

the twenty years, will rcfulF to the feoffor and his heirs. 

And the ufe will refult according to the ellate which 
the parties*had in the land; as if two jQint-tenants,the one 
in fee-fimple, thtf other for life, levy a fine without any 
confideration or declaration of the ufe, the ufe will refult 
to tHc^oije in fee, 'and tb-thc other for life \ 13 ftc de jimi~ 
libus, • • , 

The Imitation of ufts fhall be according to the rules 
of the common law. 

The ektinguifhment of ufes. 

Contingent ufes may be extinguifhed or fufpentled 
by a feoffment. . • 

And when the eftate out of which the ufes do*arife is 
gone, the ufes are alib gone. 

Revocation of ufes.. * 

Provisoes and powers of revocation of ufes arc fte^ 
quent in voluhtary conveyances j:o ufes. 

'^But in* cafe of a feoffment, or ^her conveyance, 
wHbfe'dy the feoffee or grantee is*ii>by the common law, 
as where A, enfeoS B. add fiis. heirs to the ufe of B. 
and his heirs, a powei*(A' reVooftion referved upon fuch a 
feoffment is void. . 

Revocations arc favourably interpreted; and there¬ 
fore a'perfon may revoke part af one time and part at 
another. ' • . • * 

New ufes may be limited by the lame convlyance by 

whid) the old ufes are revoked. • * 

• * 

All 



.'•^N ANALYSIS OF THE THEORY, &C, 

All the requifitcs contained in the provifo (fuch as 
fealing, fubfcription of names, witnefles, A:c.), mu ft be 
punfhially obfcrved in the revocation. 

When a covenantor makes void ufes by virtue of a 
ppwer of revocation, he is feifed of the fee-fimpl^ withput 
entry or claim. 

ePowEP a of revocation‘may be cxtinguiflied by a fine 
or feeffinent. 

Powers n?ay alfo be deftroyed by a releafe by the per- 
Ion to whom the power is Yeferved, to one who has an 
eftate of freehold in the lands in pofieffion, reverfion, or 
remainder j or ^hey may be deftroyed by a dcfcafanpe. 

Trusts not executed Sy the ftatutb. 

As a conveyance in truft to convey, &c. 

Money dclivc-rcd to a friend’ in truft to purebafe lands, 
*-to the end that he may liave the profits*,' &c. 

A PURCHASE of lands in the names of the purchafor 
and.i^. B, and their heirs (to prevent dower); but as to 
the eftate of A. B. and his heirs in truft for the purchafer. 

*A GRANT of Jeafes for years, or goods and chattels, in 
truft for the grantor. ^ 

An* obligation or ftatutt made to A, B. to the ufe of C D. 


. *• Tht LiW of Uses is much illugrated by the Notes added by the 
Esiiror of Tbt Toutbftont Cummm } as alfo by th^very elaborate 

O,7tnion of Mr. Booth, which lie has inferred under the Chapter of Ufes 
at the end of that work ; and which, ip/ith feme additional learning on that 
alio estaoi-iii our former volume, page 411. The Lav^J^s' 
hkJ Trttfti is alfo tnofe^fully itre-sced of in a late publication, wirjLn Is oc- 
eafion.illy quoted in t’he'^ma-giptof che prefent Traft, entitled, Efay 
riv Natsre and La-wi efUfet and Trufu, by F. W. SaitD^as, Efq. 
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Law Bcoks puhlijhtd frm Hilary Term 1788, t9 Hilary 

Term 1790*. 

• 

1. Re1*orts argudd and deterftiined in the Court of Ritaari* 
King^s Bench, in the Twenty-eighth, Twenty- 
ninth, • and in Michae]i\^:u and Hilary Terms, in tne 
Thirtieth Year o^’the Reign of George the Third* 

By Charles Durnford and EiJward Hyde East, 
of th.e Temple, Efqrsi Barrifiers at Law* Rice 
2I. X4S. 6d* 

This publication is continued regularly at the clofe of 
each Term. 

• 

1. Reports of Cafes, argued - and determined in tiie 
Court of Common Pleas, from Eafter Term 
to Hilary Term 1790, inclufive. By Henry Black- 
stone, Efq. of the Middle Temple. Parts i, 2,^, 44 
Price 1 1 . • • 

This work i| alfo continued periodically, each part* 

^^ntaining the Cafes of two Terms. 

» • • • 

• • • • 

3. Reports of argued .and* determined in the 
Hiah Court of CHANCER\^.du|;ing the'Twenty-eighth 
and Twen^ninth Years of Georgs the Third. By 
William Brown, Elq. Prief 19 s. 


Thefe publicatioils of the Cafes of the two laft years, form a 
continuation of the author’s cglledtion^ of Reports during 


* It wu tt^ttght unneesEary. in this pEblieation, ai enumerate the 
lavy books publiflied from an earlier perioci, thab pyrpdiie being already 
•stifwsred itt a publication elltitled BiblIothSca Lecum Ahqi.i/c, 
which contains a metliSdical catalogue oCn our law hooka, down to the 
•hovc'ineairuned period. * V 

r»r thf 
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the time of Lord Thwrlow’s prefiding in the Court of ^ 
Chancery* and complete the fecond volume of that’* 
work; a new edition of the former volume/^ with additions, 
and an Appendix confifting of new Cafes, being alfo juft 
publilhcd, and fold feparatcly, price 7 s. ^ 

The chafm in the feries of reported Cafes in this Court, from 
(iie time of Lord Hardwickeio tliat of the commenceir^nt 
of the above-mentioned coUe£tion of Reports, will very Ihortly 
he, in part, fupplitJd from‘the hand of an eminent Barrifter 
(Charles Ambler, Efq.) in the Court of Chancery. * 

4 ‘. Reports of Cafes upon Appeals and Writs of firior 
^ in the High Court of Parliament, from the Year 
1697 to 1709, with Tables, Notes, and References, 
being a fupplcmentary Volume to Brown’s Chafes in 
Parliament. By P.ICHARD Collb3, Efq. Barrifter at 
Law (in Ireland). In one Volume. 8vo. Price x os. 6d. 

5. Reports of Cafes determined in, the Kind’s Courts 
Dublin, with felc<£t Cafes in the Houfe of Lords of 
Ireland i beginning IVinity Term 26. Geo. 3. 
and ending Hilary Term 28. Geo. 3. In two Parts 8vo. 
By G. Vernon and J. B. ScriveN} Efqrs. 
Barrifters at Law. Price 8 s. in Boards. 

Wc do not hear that any. continuation has yet been made to 

this work, as proppfed by tlie Editor's. 

« * 

6. I^ppoRTS 6f Cafes relative to the Duty and Office of 

a Juftice of the Peace, from Michaelmas Term 1776, 
to ^I'linity Term 1785, inclufive. Part 11 . By 
Thomas Caldecott, of the Middle Temple, Efq. 
‘-Price 10 s. ^6 J. ' ■ , 

This forms a ci^ntinflation of the Settlement Cafes puSliihed 
by Sir James Burrow, %of-is a pan only of the propofed 
work, and contains the Cafes determined fr»m Eafter Term 
az. Geo. 2. 1782, to Mkhaelmfs Term 25. Geo. 3. 1785. 

c 

7. Reports of the Proceedings in Committees'of ,the 
Houfe of Commons upon controverted Eletftions, heard 

‘ and determined during the pivi'ent Parliament. Vol. II. 
containing the Proceedings on Petitions in the Cafes 
of Lyme,.J^altash°, Newport, Crickladb,Bed¬ 
fordshire, i^tcKiNGHAMSH^RE^ With iui Index to 

the' 
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the Contents,of both Volumes. By Albxandsr j 
Luders, £/q. Barrifter at Law> of the Inner Temple, 
8vo. Price 7 s. 6 d. in Boards. * 

8 . Reports of* Sir George Croke, Knt. formerly one 
f>( th<;Juftices of the Courts of King’s Bench aad 
*CoMMON Pleas, of fuch fcle^ Cafes as were adjudged 
in the (aid Courts during the reign of Elizabeth, 
James 1. and Charles 1. Originally colled^ed and 
written in French^revifed and publifhed in Engliih by 
^ liir HarbottLe Urimstone, Bart. Mailer of the 
Rolls. The Fourth Edition. By 1'homas Leach, 
E(q. of the Middle Temple, Barrifter at Law. Sub- 
fcription»Price, il. 16 s. in Boards. 

• • 

The Firft VolumeNinly ofthis'adthentic co 11 e£lion of Reports is 
yet ready for publication, and on that account it is foun4 ex* 
pedient to puoliih it by (ubfeription, in order to accommodate 
iuch ^hrehafers who may. be defirous of having the work 
in its earlicll itage «f publication. The following pardculars, 
of the plan of this new edition, and of the additions and* 
improvements made in it by the prefent editor, are ex- 
traifted from an advertifement prefixed to thq work. 

** T'he attention of the editor, in preparing the prefent 
** edition of Sir Georgs Crokb’s Reports for the prds, 
■* has been confined to the following ^Iterations: 

*4 The Text, which in many places was unintelligibly 
•* faulty, has been caucioufly corfe£led, by an attentive and 
** careful collation of the lalt edition with the former 

** editions. a 

• 

«• The Points of Law, each independent of, and 
** different from the other, which were frequently crowded 
together in fficcelfion in the fame cafe, have been feparated 
'^‘sj^and detached by b btsa ks wherever tjje fpaces the 
** *p^je would afford the opportunity; by whicli means its 
** appearance is rSndered lefs^coi^fured,*and the fciPtral points 
** of law made diftinguifhable/^t firll view. 

An Abstract, c«9n«aining the fubllance of each Cafe, 
** has been drawn out ihto the margin, accompanied by 
references to all thofe Cafes in the fame bodk which relate 
** to the fubje£l of it. 

The Marginal References' of the lall edition have 
**abeen’ examindti, and thofo which were found iijapplicaMe 
** are expunged. , 

** To tiiefe corrected refesencA have bA;ii added, a new 
/*' and numerous fele^on of referencel to all the fubfeqaent 
Repbrters fro^ the reign oft Charles the Second to the 

[ a jt^] . ** prefent 
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JlipoATi. ( *' prcfent time, and to fuch treatifes on particular fubjefb of,, 
** law as have been diilinguiihed by their merit and authcn- 
** ticity. ( 

The Statutes by which any parliamentary alterations 
** have been made in the law hnee the publication of the lafl . 
** edition, are cited at the bottom of each Cafe. 

i'** Among the notes and references will be ditlinguIflTed 
** fcveral which w'ere made from the manufeript of tlic late 
“cLord Chief BaVon Palker, in a copy of this work 
** which has been communicated to the Editor for this 
** purpofe.” 

•The fubfequent volumes, containing the Cafes of the reigns of 
James I. and Charles 1 . are in great fcrwardncfs, and 
will be publiflted as foon as poflible. 

9. Lord Ray/viond’s Reports of Cafes in the Courts of 
King’s Bench and CcQumoh Pleai^, in the Reigns of 
King William the Third, Queen Anne, King 
George the Firlf, and King George the Second. 
Together with tlie Entries of Pleadings to the laid 
Cafes. Originally publiftied by Mr.'Serjeant W ILSON. 
The Fourth Edition, cor reftcij, with additional Referen¬ 
ces to former and later Reports. By John Bayley, 
Elq. of Gr:i)^s-Inn. Subfeription Price, il. iis. 6d. 

The Firfe Volume of the Reports, and the Third Volume 
edntaining the Entries of Pleadings, arc now ready to deliver 
to fuch fnbfcribers as may chufe to become purdufers of this 
work, previous to the publication of the remaining volumb. 

Thb prefent editor has endeavoured to obviate a defcffc 
which is chargeabje on all former editionsof Lord Raymon o’s 
ReporM. giving a full marginal abftradl of the points in 
each Cafs j and, after examining all the references in the 
nj'irgiT' cf the former editions, has expunged fuch as were found 
inapplicabl';;; and has bellowed a»great lliare bf attention and 
labour, in addin|; fuch other refertnce.s to the cotcmipqj3#^ 
reports, and fuclii modern authorities, as were tbund*'t(j be 
corrofpondent to ‘Ithc deferminations r^orted by Lord 
Raymond. • 

xo. Cases in Crown Law, detwmined by the Twelve 
Judges, by the Court of King’s Bench, and by 
Coinmi^ioners of Oyer and Terminer, from,the 
Fourth of Geo. IL to the Twenty-ninth of Geo. IE. 

Thomas Leach, Efq. of the Middle Temple^ 
Barriih^r at Lav/. 8vo. 9s. od. Boards. 

A New Edij( 2 bn will l^ortly be publilhed of.. Barkis’s 
Reports, or Notses'of Cafes of Pr^ftice in the Common 
Pleas. In One Volume RyyalO^ vo. 

y , I. Statvtis 
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1. Statutis atLarge,’28.Geo. 3. 410. Price 6 s. 6d. 

2. Statut£s/tLarg£,29.Geo. 3. 4to. Price6s. 6d. 

• 

The jbove complete the Fifteenth Volume of the edition 
formerly poblilhe^ by Mr. Owen Rupfheao; and the 
Eleventh Volume of the edition recently publiihed by Mr. 
Se^cast Rvnnincton. 


[S] 


*Statvtb 

Law. 


3. Statutes at Large, in 28. Geo.^. 8vo. Price 5s. 6d. 

4. Statutes at Large, in 29. Geo. 3. 8vo. Price 5?. 6d. 

<r 1 ie ifhtutes of the lafl SelTiSn alfo complete tift Thirty-li»th 
Volume of the edition originally publiihed by Mr. Dan by 
Pickering. 


5. A Compendious Digcfc of t||^e Statute Law, com- 
prifing the Subft^ice and Eftc£t of all the j)ublic Adis of 
Parliament in Force from Magna Ciiarta" to 


27j»<Seo. 3. and. fiheo fontinued by Supplements to 
29. Geo. 3. Bv iThomas Waltf.r Williams, of the 
Middle Temple. In One Volume Odbavo. Price i^s.6d. 
Bound. • 


I. Coke upon Littleton,, or the Firfr Part of the 
Iftfritutes of the LaVs of England; with Notes and *^‘*’‘'* 
References by Francis Hargrave, Efq. ’ and 
Charles Butler, Efq, of Lincoln’s-Inn. TWether 
with a new Preface, and Index to the Noces, oy thd 
latter Editor. Including alfo the Notes of Lord Chief 
Juftice Hal*:, and of Lofd Chancellor Nottingham* 
and an Analyfis of Littleton, v/ritten ir> 1658-9, 
fiid- never before publiihed. The Foiiftcenth ETiition, 
in* One Volume Folio. Price* jl.Tis. in Boards. 

r 

In this newRjdWon the Note's/are arranged more conform¬ 
ably to the order of tha pages to wffich they belong, in that 
part of the work originally publiflled by Mr. Haro rave ; 
ajjd fome corrections and additions Sre made by Adr. Butler, 
ejjplanatory of thy: dofirines contained in the Notes in the 
latter part of the work. 

• . * • . ' 

.2. Original Precedents in Ponveyancin«, fettled 
and approved by the moft eminent Conveyancers, and 
* interlperfed with the Obfervations and Opinions of 

f 3 Y Counfe^ 
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Counfel upon intricate Cafes* Tlie Whole fele^led firom 
the Draughts of actual Prsu^ice, and"r>ow firft publiihed' • 
under the Direction and immediate. Infpe£fcion of 
Thomas Walter Williams, of the Inner Tem¬ 
ple, Barrifter at Law. 4.V01.8vo, Price zl.^8s. 

3. An EssAYupon the Learning ofDEViSESj from their 
t Inception by Writing, to the Confummation by the 

Death of the Dcvifor. By John Joseph Powell, Efq. 

“of the Middle Temple, Barrifter at Law,'‘AutW of 
A Treatife of the Law of Mortgages; and. An Effay on 
the Leun\ing refpe6ling the Creation and Executicn pf 
‘Powers, &c. 8vo. Price los. 6d, 

4. Wood’s Complete Body ofCoNVEYANCiNr,inTheory 
and Pra6^ice, with the Addition of original Precedents, 
Notes,'References, &c; By John* Joseph Powell, 
Efq. (Author of the Works above-mentioned.) A new 
Edition, being the Fifth, Ip Three Volume?- Folio* 
(Vol. I. Price 2I. as. in Boards).^ 

The Firft Volume only of tlv's work is now publiftied, 
and is fold feparatcly, ip order to gratify as expeditioufly 
as polfible, the general requeft for this work; it is alfo under 
publication by Weekly Numbers. 

.. The following account of the intended additions and im¬ 
provements to this work, is given by the Editor in a Preface 
which accompanies the prefeht volumci- 

** The general utility of Wood’s Conveyancinc, con- 
fidcred as a,voluminous collection of precedents, adapted 
f* to td.. /“very poflible cafe that can arife in a free and 
** commercial country, in which property of every depomina- 
tion is in a perpetual ftate of fluctuation and change, is too 
«* obvious to require any other' proof than what arifes from^ 
“ its owft intrinfic merit. Indeed, if any proof 
wanting, thatJof fo voluminous a work having already 
** gone duough foifr editions, added to'the loud c^l that 
** there is at prcicnt for’ihe edition now in the prefs, would 
fupply it. , . •' 

** Rut although this work, fo fiir as applies to the praCltcal 
part, has*^ received general approbation, as furnifliing 
either a precedent fuited to every particular purpbfe,, or 
'• inrbrmation fuJicient to enable any perfon, having an 
ordinary acquaintance with this ,^branch of the law, to form 
one with little or no trouble; yet, the theoretical part of it 
** has Let-n thought toojoofe and defultory to afford that 
ready inforfr.adpnj which is the great end to be anfwcred 

« m. 
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■* in a work of this nature. The principal obje£l of the CoitvifAN- 
prefent Editor^therefore, has been to obviate this objeAion, * civc« 

'* by throwingithat part of the work, fo far as it is retained, 
into a form that may render its contenft of more eafy 
'* accefe to the reader. With this view it is, that, in the 
prefent edicioni the materials contained in the Full Volume 
‘*^of Wood, fo far as the fame arc immediately relevant to • 

'**th€ pra£licc of Conveyancing, will be felefked, and intfo- 
duced in the form of fltort Elementary Trcatifcs at die 
** head o^ each diftindl fpecics of Inlfrument. By fuch*an 
** arrangement, the crude and indigefted materials contained 
** in the Firft Volumes as it now hands, and which, in its 
V f)rcftnt hate, appear ^ fuch a formidable Ihape^ as 
would intimidate the mod iitdudrious mind from attempting 
a perulal of it, may be made of particular ufe to dudents 
who puiifue this branch of the law, and of general advantage 
to *lie profedion at large. • 

“ The confequelicc of thus reducing the theoretical part of 
** the original work "will be, the making- confiderableAoom 
“ fqr^hc infertion of fin;h iifcful precedents as the praftical 
** part of the work* is at [ft efenc deficient in ; the objed of the 
Editor being tolcecp in fight the principal end to be anfwcrcd 
** by this kind of colle^ion, variety and general •utility; 

** in which view none of the original precedents will be 
*• omitted, but fuch as are ina4equate ta, or improper for 
<* the conveyance of the property intended to be transferred 
** by them. , 

In the courfe of the work, tl^e Editor means to furnidi 
“%fuch Notes as majs tend to explain and illuftrate both the 
theoretical and praftical parts,* by pointing out thc«general 
** principles upon which tney are founded; as without a 
thorough acquaintance with thefe principles^m^yperience 
** in the prailice, however’extenfive, will refiner a man a iafe 
** and fecurc Conveyancer. 

*• The ncifr materials introduced into the Firft Volume of 
4* the preffnt edition, confift of Obfervations ofl the tiature, 

‘*,objc£t, and operation of private a£l»*of parliament, in 
*• which alfo the manner of folicifing them is pointed oat; 

« Obfervations on the natdl'e^of agreements, &c.; an EBay 
** on powcK of appoiytpent.; and additional Obfervations on 
** alTignments: togethei»5vith many Notes, in which an attempt 
is made to explain and elucidate the doftrines advanced m 
the text, by dedufiion from firft principles; and alfo 
•7* fome new psecedents. 

** To this volume is llkewife prefixed, a new Introdu^on 
*< t>y the Editor, (hewing the origin of the difterent kinds of 
« eftates in things, and attemptjpg to account foi'the prefent 
f« ftaie of freehold and chattel property^. *• 


“ Eact 
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** Each volume will be preceded by a Table of Contents; 

and at the end of the work, a copiour* and methodical • 
“ Index to the tnatfer will be given. > 

“ Such is the ki'tion of Wood which the Proprietors now 
** offer 10 the i iib’iw, in which no expence will be fpared to 
“ procure w’l. x\ Cl may conduce to rt ndcr tfte work accept- 
“ «''l ‘ ’ ’ u> lul to the profeffion at large, and in particular 
'* •! > I . u.iue tills branch of it.** 

X c 


Baoxt OF 
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Tri ATISK >fPLl ADINGS inCHANCERY by ENGLISH 
Bill, r.y J ’IN Mitford, Efq. of Lincoln’s Inn, 
L.. i 1 i ’ cr at Law. Second E^tion with Additions. 8vo. 
i rite qs. 

I 

2. w Instructor Clf.ricalis, Hating the Authori¬ 
ty, Juiilfliclioi., and Modern Piacticc of the Court of 
King’s Blncii ; vdth Dirt£lions for commencing 
and 1 ( fending Action'', entering Judgments, firing out 
Executions, and proceeding in Error. 'I'o which are 
added, the Rules of th‘* Court, modern Precedents, 
and fcvcral other Matters neceflhry to be known by 
Attornics,andtheir CK rks, inI'own and Country: 'Phe 
W'hole illufiratod by ufcful Notes and Oblervations 
fro.n the belt Authoritits. 'riie Fourth Edition. To which 
are addetl feveral New Tnles, and all the Modern Deter¬ 
minations in Cafi.s of I’radticc. By John Impey. 8vo. 
.Prici^ 

It m&f be proper to mcniion that the fame author has alio 
puUilhcd A fimilai work on the pradice of the Court of 
Common Pleas. 

3. ATTORiNhV ano Agent’s FTew Table of Costs in 
the Courts of King’s Bfnch and Common Pleas ; 
containing the Fees and DilbuHements, on'the Part of 
the Plaintiff and Defendant, in the Profecution and 
Defence of Aftion*:, real, perfonal, and mixed; In- 
didlmcrits. Informations, and other Proceedings^ as 
well thofe which contern private as privileged Perfons, 
hotli in Town and Country. Including the Charges of 
Fines and Recoveries, &c. Third Edition, corredled 
and Ciilarged,By an*'Attorney and Solicitor. 4tq. 
Price 8 s. 6^ in Boards. ■ ^ 

, 4. Analysis 
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4. Analysis ^the Practice of the Courts of King’s 
Bench and,CoMMON Pleas, with fome Obfervations 
on the Mode of paffing Fines, and fufferkig Recoveries. 
By Baker John Sellon, Efq. of the Inner Temple. 
8vo. Price 3^. Half-Bound. 

• • • 

5. Attorney’s Practice Epitomized, or the Me¬ 
thod, Times, and Expcnces, of Proceedings in tjje 
Courts of King’s Bench and Common Pleas, from 
the Commencement of a Suit, to the Trial, fin.'il Judg- 

• iftenf, and Execution \ fo Jdvantageoufly plaeeu in oppoUte 
Columns, as to fhew at one V icw the Agreement or 
Difference in the Pratlice of the faid Courts} whereby 
ma^ Defaults and Irregularities (which frequently 
happen) may be prevented^ and Buiitiefs tranfatSfed, 
cidier in Town or Country, with Eafe, Expedition 
and Safety. A New Edition, corrected j ^Ith 
Piodbedings on. BaiUBonds*, how to obtain Satis- 
fatStion* of Goodfi feized by the Sheriff, &c. 8vo, Price 

2S. 6d. Half-Bound and Interleaved. 

* ^ 


1. ^H£ Bankrupt*Law$, including the Cafes deter¬ 
mined down to the End of th£ Year 1788. By Wil¬ 
liam Cooke, of Lincoln’s Inn, Efq. Second 
Edition. In Two Volumes Sva Paii 4 * 'Ttas. in 
Boards. 

In this fecotfd Edition the fubjeft is newly arranged, a 
conllderabie number of new tafes, and fome PrecedcjjtsJ are 
addgd, and a;ncw and enlarged Index is giv«n. * 

An Addenda, containing Atha Cafes Added to' this nevr 
edition, is d^elivered gratis to <he purchafers of *the former 
edition. * * # * » 

f 

Precedents in Bankruptcy, contjuning Forms of 
* Petitions in aiU Cafes which occar in the Prcfecution 
•Commilfions* of Bankrupt, -with the Method of ftrikiig 
Ilocquets, fuiiig out Commiffions, prefenting *Pctitions, 
obtaining Orders, Certificates, tScc. Tho^econd Edition, 
.'revifed and enlarge^ 8vo. Prico 6s. 


C9J 

CboKjt or 
PxACTica, 


Mxiett.LA»f> 
ovs Law Si*A* 
jstra. ‘ 


Con- 
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? ' ' 

^ MIsceVlamv 3. CONSIDEKATIONS on a CoMMtlcSSlON of BaNK^ 
00s Law Sub- ruptcy, in which the feveral Advantage^ and Difadvan^ 
TBCTi. attending the Recovery of Debts by a Commifliony 

according to the Situation of the Pcrfon and Bftate of 
the Creditor and his Debtor, are Rated and compared; 
pointing out in v/hat Cafes it is the beR Method of ,re- 
,• covering Debts, and highly beneficial to the Cre'ditdr ; 
and in what Cafes an 'A^ion at Law is to be preferred, 
cand a Conuniflion of Bankrupt iinproper, and even ex¬ 
tremely prejudicial to the IntcrcRs of ^e Creditor. 8vo. 
Price i«. . 


4. Institute of the Law relative to Triaj-s at Nisi 
Prius, originally publiRied in the Year iy6o. A New 
Edition, with Alterations and Additions. By Arthur 
Qnslow, Eiq. , 8vo. Price 7 s; 6d. 


5. Digest of the Law of Actions at Nisi Prius. 
By Isaac Espinasse, Efq. BarriRerat L.iw. 2 Vol. 
8vo. Price jas. 

. C ^ 

r.evv edition of Mr. Jufiicc Bullie’s work on this 
branch of law is Ihortly expeded. 

t' 'P 

6. Essays upon the Law of Evidence, new Trials, 
. (peer;’ ‘V^rdifts, Trials at . Bar, and Repleaders. By 

i dHN Morgan, of the Inner Temple, BarriRer at 
i3w. 3 Vol. 8vo. Price il. is. 

7. Justice of Pe^cl and Parish Of«cfr. By Dr. 
Burn^ Continued dqwn to 28. Geo. 3. by his Son 
John Burn, Efq. one 'of Hjs Majest y’s Jufiices 
of the Peace for the Countirs of Westmoreland 
. and CuMJgERLAND. 4 Vol. 8 VO. Price il. I os. 

We are informed that the late learned author of this work 
has left materials for a Law DiRioQary> accommodated to *'h( 
uW of gentlemen in the Cemmiffion and others, whE ar< 
dcfiroui uf obtaining a general knowledge of the^hifiory ami 
grounds of the laws of England. 

S. A 
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S, A New Editior^ beingFifth, has aHb been publiihed AiicKfLAai- 
fince Dr. BiAin’s dcceafe, of the E'cclesiastical o'^si^AwSwa- 
Law-) with Ibme Additions. 4. V ol. 8vo,^ Price 8s. * ® ® 


9. A full, clear, ^nd femiliar Explanation of the Law 
.T oecesnin^ Bills of Exchange, PromUfory Notes, 
and the Evidence on a 7 'ri;d by Jury relative thereto, 
with a Description of Bank;Jsotes,<ind the Privilege of 
Attorru&. By Pjeter Lovklass. 8vo. Price 3?, 


10. A fliort Treatise on the Law ^f Busts* of 
Exchange, Cafh Bills, ‘and Promifibry Notes. By 
John Qayley, of Gray’s Lin. 8vo. 

11. A System of the Law of Marine Insurances, 
with three Chapters on Bottomry, on InfurancdlT on 
Ltvls,^ aad on Jnfui^nces againit Fire. By James 
Allan Park^ Efq. of LincoLq’s Inn, Barriftcr at Law. 
Second Edition, with Additions. Ropl 8vo. Prig: 12 s.* 


12. Treatise of the Law of Elections in'all its 
Branches. By John Simeon, Efq. of Lincoln’s Inn, 
Barrifter at Law. 8vo. Price 8 s. 6 d. * 

• 

I3\Impartial Thoughts upon the beneficial Confe- 
qucnces of Inrolling all Deeds, Wills, and Codicils, afFecl- 
ing^Lands throughout England and Wvielmling- 
a Draught of a Bill propofed to be brought into Parlia¬ 
ment for that Purpofe. By Francis Plowden, 
Conveyance. 8vo. frice 3 s. 

14! Laws of Masters and Se!iua?jts coi^idered; 
with Obfervations on a *BjIi' intended to be offered to 
Parliament to preiftcj^t the fqrging and counterfeiting 
. of Certificates of Servants Characters: to which is 
added, an Account of a Society formed for the Encreafe 

* and Encouragement of good Servants.' By J. Hunting- 
FoRD, Geiit. Secretary to the* Society. 8vo. Price 

• 2 s. b d. • • 

A new edition with additions! of the ^lodcrn determina¬ 
tions is ndw in the prefs of that excelj^ent wdfk Lor d Ch ief 

Parom Comyns’s Sjgest of the Law, 


AD- 



ADVERTISEMENT. 

C H Gentlemen as may occaftonally favour this undep- 
takhig with an original paper proper for infertion^ 
vuihihe entitled to the jeVeral Parts of the Volume iff which it 
Jhall be inferted. In ourfuture periodical publications it is in¬ 
tended^'} anhouvce fuch new work' as are in theprefs^ and to 
give a morefull account of the contents of the feveral new Law! 
Books that Jhall occajionally appear^ with fuchJiriSlures on the 
method and merit pf their execution^ as will enable our renders 
to farm a judgment of their refpeSlive claDns to the attention 
of th'e ProfcJfton\ and in this part of our plan^ every proper 
degree of refpelfwill be paid to any ccanmunicationsthatJfSoll'be 
made to the Editor towards thatpurpofe^ direSted to be left 
E. Brook.£’i, RelUYard, Temple-Bar, 


IN our next publications will he giz'en. An Argument of 
Lord Bacon in the great Cafe of the IVrit de Regeinconlu' tOy 
not btforprinted.—A Reading by Serjeant Carthew, 
at New-Trim^ '"on Ufes.—Opinions of Afr. Pe£R£ 
WziLiAMS, Mr. Charles Yorke, Mr. Booth, 
Afr. f^iLMRR, and Mr. BANtts, on feveral important 
Law Cafes .—Cafe pf Perrin and Blake, with the Arguments 
of the Judges, l^e. " ‘ • j - 
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Michaelmas Term^ 32 George 111 . 1791. 

• • 

/ 

1. Reports of Cafes detprmined in the High^^otirt ol 
Chancery in the Thirty-firft Year of the preient 
Reigiv By William Brown, of the Inner Temple, 
Jtfq. Barrifter at Law. Folio. Priqe 10s. 

• • 

This forms the fecond part of the third volume of ^s Col- 
Icfliqn of Reports In Chancery in the time of Lord Thurlow, 
and IS (ondnued yearly!^ 

• 

2. Reports of Cafes argued and determined in tlje CoiiVts 

of Common Plea^ and Exchequer Chamber, in 
Eafter and Trinity Terms, 31 Geo, HI. By*HENRV 
Blackstonf, ot the Middle Temple. Folio. Price 
7s. 6 d. ^ 

The prefent publication is'accodipanied with a Table of the 
rancipal matters, and completes the Arft volume of^thefe Kc- 
pOTts. • * 

3. A General Abribgment of Equity, 

alphabetically digefted under proper'Titles j withKotes 
and References to the whole. By Charles Vfs’ER,i 
Efq. founder of the Vinerian Ledture iip the Vniver- 

^ fity of Oxford. Second Editiqif, Vol. 1 . ^nd II, 
Price to Suhferibers il. !?.*•? - 

The psedent work is the’jproduftion of the accumulated la¬ 
bours of ).p>d Chie n<a ice KolfLE, Sir Kkichtley Dan- 
VERS, and Mr. Yiner, the latter having made it the chief 
. ilody and employment of near half a centmY to bring it into 
I the prefent i^c^vanced Itite of improvement. From thele united 
efforts, the-rtork has lopg been cdnfidered as a Repertory of 
• ay the Cafeaf of authority in the books at large, undf r ‘ the 
heads and titles into which it is divided, with the advantage 
a great number of Original, Afithpriiiesjvhich All peculiarly 
*witbiB Sif koowledee of its feveral feainra authors, and which 
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concilr to diftitiguifh ^this as the moil valuable book in the 
Bnghru lawyer’s library. 

The prdent edition is printed, as appears, vir|tn th^ permif- 
fion of theXJniverfity of Oxford, from the origin^ Mition of 
the author, reduced only in form with fome advaht'ige in the 
mode of printing the Index to each volume; whicbr with other 
impfovemenc* propOfed to be made in the ghneral Indexes, will 
ver/ much facilitate the mor^ convenient ufe of this extenfive 
work. ■ 1 ' . 

Tl% republication of this work, to coniift of twbnty-four 
volumes, is, we are informed, in fuch degree of forwardnefs, 
as to enable the proprietors to en^ge for the publication, of 
two d'dditioral volumes every fupceeding term, and even 19 
promife four volumes every term towards the epnelufion of the 
work; by which means it will be completed in confiderably 
jefs time than originally propofed, which cannot but prov^de- 
firable in nn undettaking of t^is nature.' The Subfeription 
continues open till farther notice is given by the Proprietors. 

V 

4, 

4. An Elementary Treatisp^ by way of, EfTay, on 
the Quantity of Eftates^&c. By Richard Preston^ 
'"of Ashburton. O£lavo. Price 12s. in Boards. 

0t 

This fubjefl is treated of in the following order : Introduc¬ 
tory Chapier—On Freeholds—On Kftates in Fee—On condi¬ 
tional Fees and K'lates Tail—On Eftates for Life—On Te¬ 
nancy in Tail after poffibilicy of Ifiuc extinft—On Tenancy by 
the Courtefy of England—On Dower—On Eftates for Years— 
On uncertain Interefts by Devife—On Eftates at Will-^On 
Tenancy. by Sufferance. ■ .. . - 

From the abov^ review of the Divifions of this work, it ap¬ 
pears to in ciudg the whole law of tenures, in which the Author 
'proieffes*to have gone beyond the extent of any other work on 
the fubjefi, and to have confulted the cafes ^at large in the 
books for the fpace of four hundred years paft. He at the 
fame time candidly acknowledges his. lyanc of age and of ma¬ 
turity of jLdgnicnc,4<buf feems impreffed with a great defire to 
allift young gintlemen-on the commencement of their ftudits, 
which woul^ndoubtedly be much, facilitated by comprifing 
the law on fo Comprehenfive a fubjeA, including wh?c has been 
written upon' it by that ve^ierable R^her of the law judge 
Littleton, his learned commentator lord Coke, and his 
modern Annotators, independent of the judicial- determina-, 
tions of later times, into the moderate compafs of an bffavo 
volume of lefs than job pa'ges. We have not, hj^ever, difeo-' 
yered any originality or peculiar excellence of tai^bd in ^e pre* 
^ fent work hn'prefbrence to that of Littleton’s Tenures and 
Bf Bl ackstonb's r'omraenttries, 't 6 warrant any great expec¬ 
tations in his readerh of entering on the ftudy of this branch of tht 
)bw with any fuperior advantage from thU book. The Author 

fe,e|Q8 
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(;ems to find more occafidns of differing with eftabliihed autho- 
' rities than of illuffl'ating the dIilin£tions whfch are fo neceffary 
on feme of the ftrincipal fubjeAs treated of in^hi) book. 

^ 5. An tsSi^Y on 'the Nature arid Laws of Uses and 
Trusts, including a Treatise on Conveyances 
Common Law, and thofe deriving their 
from the Statute of Use#. By Francis Wil¬ 
liams Sanders, Efq. oPLincohi’s Inn. Odai^o. 
Price js. in Boards. 

.The defign of this j^ffay i» to elucidate and ^x^Iaii^ vgry 
abftrlife.branch of our law, which has not of late years been 
profeffedly treated of by any of our modern law writers. The 
author prodQieds in the former part of his work, by deducing the 
Hillory^ Nature, and Laws of Ufes and Trulls, from their 
original introduflios into our lew down to the ilatute of 
1. Rich. HI. and from -thence to the 27. Hen. VIII.; at ^ich' 
period Ufes and Trulls appear to have ta^icn a new and dillinA, 
form 4 n* oiir law, and they^ are accordingly treated of under 
feparate heads of inquiry. Having purfued thefe rubje£ls,and the 
laws and determinations relating to them to the prefent tiqp, ^nd* 
having dialled with great peffpicuity much valuable learmng'on 
the'fubjea, which is found in feveral modern books'of authority^ 
the Author concludes thefirll partofhis work, &nd then proceeds 
to confider the effeA and operation of Ufes and Trulls in their 
adlual application in praSice by conveyances at common la^, 
and thole deriving their effedl from th^ laft-mentioned ilatute, 
incieiding Feoffments, Grants, Bargain and Sale, Leafe and Re-, 
leale^ppointment. Covenant to ilaftd Seifed. In this pariraf the 
work the'Author has, with more liberality than is nfual with 
profeffbrs of any peculiar branch of the law,^iyen approved’ 
forms of thofe feveral inllraments of convey^e, and has 
commented upon the. feparate claufes and covenants in fucli.a 
method, as mufi^render the (iibje^l inilruflive to the ffuden^ 
and highly ufeful and advantageous to the pra£litioner. «On 
the whole, this work appears to poffefs a greiy»legrc« of m.erit,' 
and iS a tellimbny of great application^)fiit| authbr |n the pe¬ 
culiar line df his prbfefiion Si i cohveyancer. 

• a 

•• • 

6 . A Treatise upon tfie Law of MoIitcages. By 
John Joseph Powell, Ef^. Barrifter at Law. Third 
•Edition, revifed, corrected, and greatly enlarged.' l Vols. ' 
O£^avo.' Priefe 16s. bound. > • 

The former editions of tUSs wOrk,FeiDg on a fubjeS of greib 
.extent and utility, were received with a great (hare oTapprd- 
hatmn. The prefent edition is ve^y conjiderat|Jljr enlarged by 
the additicta of feveral n^w chapters, in ^hib'h the Author ap^ 

• * t ^ * J P**'* 
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peats to have cdtifidered the fubjeft undr.T a more cotnpnht • 
henfivewview. as connefled with the general liws of property* 
and we* have nb doubt that this extenfion of his-plan will be 
found an eflential improvement and addition to the m&it of the 
original work. ^ * 

9 ** O * 

% The New Instructor Clericalis j ftating 'the 
Authority, Jurifdidtionj and Modiern Praftice of the 
Court of King’s Bench: with Dirc^liorts for com- ; 
' ifiencing and defending A61;ions, entering up Judgments, 
cluing ^Executions, andrproceeding in Error.. To 
which are added, the Rules of Court, Modern Prece¬ 
dents, and feveral other Matters neceffiiry to be known 
by Attornies and their Clerks in Town and Country, 
See. Fifth Edition corredlcd. By John Impev; 8vo» 
Price OS, * 

•to 

The merit of thiu work is very generally acknowledged. 
The Author informs his readers that* In this edition**he has 
, made conliderable additions* as alfo mat^Hal alterations. The 
Cifes cited are dated more at large. The new Rules of Court 
are alfo inferted, and the Adjudications continued down to the 
end of laft Trii\hy Term. 


|. The Solicitor’s Practice in the High Court of 
Chancery Epitomized, from the Commencement 
of the Suit to the* Decree; introducing interlo^tory 
Matters on Petitions', Motions, References, Sc ^with 
Directions for ferving Subpoenas, Notices of Motions, 
Ordfid^J^arrants i and alio Notices on Commiffions 
for taking Anfwers and eimmining Witnefles, with full 
; lnllru£tions for executing tiie dime; together with tiie 
Method of proceeding on; Certiorari 'Bills to removs 
Caji^fes froip inferior Courts of Eqtii^ imo this. AUb 
an A^ndix'qf ufoful Precedents for me eatier Di4>atch 
of Bimnefe in Town smd .Country. Dflavo. Price 29 , * 
interleaved and half-tiouad. ^, 

This Compendium of the prafi^e of the Court of Chancery 
is in reputation for the eafy and perfpicttous method of its ar¬ 
rangement* having been compofed by Mr. Boorji* the auChbr 
of the well-known and approved Hiftwiutl Tfnoii/e 4 /a A»f/ at 
JLaw* The prefent edition is improved by the addition of feve¬ 
ral new takers of praaice, inionetibns* bills of cofts.'ftamps 
on the Various proceedings, wttii th« metiwd 'of admiffiem as a 
iblicitotiQth^ceyrt| ' 


9. 
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A RtOlSTEIl OP LAW PVB|.teATIONS., 


Historical Treatise on theL^wsfor the Relief 
and Management of the Poor, containing an Abftra£t 
of the Statute of 22 . Geo. IH. .with illuftrat$ns cal¬ 
culated fhew the Expediency eiUbli^itng Houfes 
oflndufti-y. •0£laVo. Price is. * 

•• , 

*Tlfe beneficial purpofes of the obovementioned feem W 

to have been adopted to the exteqt fntendpd by the Legiflattire s 
the prefenfr publication it therefore calculated toJ^iot ouMhe 
expediency and found policy which operated in pawng that 
and to recommend thelnore general application of it where locd 
tircumtlances will admit of mis improvement id the adminUlra- 
fion of relief and management of the poor. The fubjeft ap¬ 
pears to be created with a great lhare of knowledge, and a 
thorough dbiivifiton of the beneficial eifefts to be denv^ from 
a more extenfive adoption of the^eafuresppopofctl by the A&, 
and feems intided A> the attention of ail perfons of influence in 
their refpeftive diftrifis who may be difpofed to exert^hem- 
felvQs in behalf of the benevolent purpORs abovemendoned. 


ID. Statutes *at large, gi. Geo. HI. 
Price 6s. 6d. in Boards. 



This makes the Second Part pf the Twelfth Volbne of 
Mr. Serjeant Rui/hiNGTON*s edition, and the Second Part 
af the Sixteenth Volume of Mr. RuFFHEAfit, , 
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In the Prefs^ 

1* Modern Rei^orts l or, Sele£); Cafes adj^dgetl in' the 
Courts of King’s Bench, Common PleXs, Chan- 
XERY, and Exchequer, fince the Reftoration of 
* King Charles 1 L to, the End of the Reign of Geo’.*^ 1 . 
A New Edition^f'wx^ additional Notes and References 
\o the later Reporters. Twelve Parts, in Siiit Volumes 
Royal 0 £hivo. ^ 

r 

i i . 

.2, VentrIs’s Reports, an Two jParts: containing 
Cafes in the King’s Bench and Common Pleas, 
from 20. Charles II. to 3. Will. III. w<ith Special 
PleadingR to 4 he fame, and Three learned Arguments. 
By. Sir Francis North and Lord Hale. In Two 
Vulunies Royal O^vo. 

f, 

^ Levinz’s Reports of Cafes in the Kino’s'Bench, 

^ from 12. Car. II. to 8 . Will. III. Three Parts, 
in ^Two Volumes Royal O^vo. 

4. Shower’s Report s' of Cafes in th** King’s Bench, 
&om 30. Charles II. to 6. Will. III. In Two 
Wolumes Royal Odtavo. 


ERRATA. 

, ^ 

In our pre&nt Number tl^e Pages to 270 are 'vrong printed 

290 to geo. 
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Hh:.ary Term, 32 (teorge 111 . 1792. 


1. Reports of Cafes argued and determined in the Court 

of Kind’s Bench, in Michaelmas and Hilai^ Terms,^ 
32*Geo. II. By C. Duiucford, and E. H. East, 
Kfqrs. (being iVrts V. and Vl. of the Fourth Volume). 
Price 5s. each. . _ ^ 

* * . * * *.■ 

2. Andrews's Reports of Cafes in the Court of King's 
Bench, in the Eleventh an<f Twelfth Yearsi.of^tht 
^eign of Geo. XT., witl^additional Notes and References, 
and an Appendix, containing Tome Cafes not before re¬ 
ported. By Qi W. VERNtm, Efq. ^arrifter at‘Law 
[in Irelandj. One Volume Odbivo. Price los. boi^nd. 


A New Edition of^his Book of* Reports is preparing for 
puVlcation, with additional note^ of cited Cafesj and other 
inx^'ovements, from 'Hiriginal materials, not noticed in the 
above-mentioned Edition. 

• 

3. CoMYNs's Reports ofCafes ip the Courts qf King’s 
Bench, Common Pleas, and Exchequer ^ ^ith 
fome fpecial Cafes in.'the Courts of Chancery, and 
before the Delegates, in the Reigns of jf^ling Wil- 
*L I AM, Queen Ann, Geo. I. Stad^I. witjj additional 
Notes and References. * 'By L. M‘Nally, Ei^ Bar- 
rifter sft'Law [in.Lclahdj. ,In one Volume OtSiavo. 
Price 14s. bound. • 

* An Improved Edition of thefe RlSports is fhortly intended 
^or publication, under the .care of a gentleman of the Englilh 
ha.r,- who has &r fome time paft been engaged in that under¬ 
taking, and from whoid an edition of this work jQjiy- bl ex- 
pefted more worthy the suamt its original author. * 

. • V 

;4. C^sEs IN Equity during thd Time of Lord Chan« 
celler Tal1»ot, with References to the Proce^ings in 
• [dj the 

* A • 
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- the Court, and to later Cafe^. Third Edition. Bj;* 
John GaiFFiTH Williams, Efq. 'of Lincoln’s Inn, 
Barriftcr at JLaw. One Volume Royal D(aavo. Price 
los.^d. bound. , ^ « 

In the prefent republication of thefe Reports, which are 
ufyally quoted by the title of Forrester, being, a? is ge^e- 
i%lly un^rAood, principally the work of a late eminent bar- 
riiler of that name, the Editor has examined the Cafes by the 
ila^ement of them in the book of the Regifter of Ae Court -of 
Chancery, and added Notes of Cafes cited in the Arguments 
and Decreeo reported in the ori^nal work, with refeu^^ners 
lattr S&chorities applicable to ,the points therein determined j 
in which improvements of the original work the Editor of the 
late edition of Peere Williams’s Reports had given a Ipe- 
cimen of a method and arrangement which cannot be tqp much 
recommended to* be adoptedtby future edl'^ors of works of this 
kind, and would, if more clofely followed in the inftance of 
that liow before us^ have greatly increafed the value of the 
notes and references therein added^' by abiding the Rfcader to 
marlhal the quoted cafes under the proper didindlons which 
^governed the determination of them: in other rcfpefls this 
edivion is confiderably improved Ipr the induftry of tlie prefent 
Editor. 

5. Cases in Crown Law determined by the Twelve 
•Judges, by the Court of King’s Bench, and by the 
Commissioners of Oyer and Terminer and Ge¬ 
neral Gaol Delivery, from the Fourth of Ge^. II. 
to 3a. Geo^ III. By Thomas^Leach, Efq. oi the 
Middle Temple, Barriller at Law. Second Edition, 

■ with^Corrtiuons and Additfons, One Volume QiSlavo, 

. Price, 10s. 6d. in boards. 

T^e Author has, in this New Edition, availed himfelf of the 
means of rendering his work more complete and correft by 
Infertions Vroni omer, pablications fubfequf^nt to his folmcT., 
edition, aftd by the addition .of feyeral Cafes fince determined ; 
as alfo by feme material corredHons of errors which had before 
efcaped his attention. ' ' ^ / 

6, Viner’s General ■ Abripgment qf Law* anc. 
Equity. Volumes III. and IV, Piice^ to Sub- 
feribers il. js. in Boards. 

C * • 

Thir'vi{ork is proceeding with regularity and dlfpatch in 
the cjourfe of pul>Vcation, as propofea in the plan of the Work 
delivered by the "praprisjtqrs of clie un'deriaking j aeqording' to. 

'.^Whkh 
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which it will be cdhipletely delivered in y\e courfe of next ' 
^ear. Subfcrij^ions for the work ftUl continue to be received. 

: 

7. A»SY?TfiMATicAL View of the Laws of 
‘ Lnglai^d, as treated of in a Courfe of Leisures read at 
^Oxford during a Series of Years, commencing in 
•Michaelmas Term 1777. By Richard Wi^desSm, 
D. C. L. Vinerian rrofeflbf, !and |^ellow of Magdalen 
^ College^ Oxford, and Counfel to that Univerfity. Voh l. 
Royal 061 :avo. Price 10 s. 6d. in Boards. 

• . 

* 'f'he*l?ublic is already in*poflelfion of the ^relimiifafy liif- 
zourfes which comprehend the'general diviiions and method of 
liftribution under which the Author propofed to treat the fubje^l 
n the couAe of thefe Lectures, which were read in the Uni • 
/eriity of Oxford under the ir^Htution of the Law Ledcure 
"ounded by Mr. Vi^jer. The prefent Profeflbr has adopted 
in arrangement fomewhat different fr om th at of his predtffeffor 
Sir W»LLiAju Bla.ckstpne ; this vTS^of the fyftcm of our 
[aws being compr^ended ‘under the following three principal 
iivifions; I. Of the Laws as referred to Perions.' 11. Oftho 
Laws as referred to Things or Prbperty. III. Of Aftiens. 
The firil of thefe general Vanches of the law forms the fub- 
jeft matter of the prefent volume; in whico the reader, will 
meet with fome clHjiters which treat in a more comprehenfivc 
manner, and with equal production of legal knowledge, on/e* 
veral fubjcCls of the correfpondent books in the admired Com~ 
meMaries on the Lavjs^f Englarid; tfte prefent Profeflbr’s la- 
boiw will therefore probably be vead with additional«advan« 
tag^and inflrudVion bj7 the Undent who has already digefted 
the work of his learned predeceffor. The two latter diviiions 
will make the materials of S fecond volume. 


8. Casus Phincipis ; qr, An Eflay towards a Hiffory 
of the Principality of Scotland; with fome Account of 
the Appanage and Honours annei^^d to Second 
Prince of Scotland. Bv HyGH*M/I'ciiOD, S. T. P. 
ProfeiTor of Hiftory in tn.e.Univerfity of Glaigow. 4to. 
10 s. 6d.*fti Boards.* . •• « , 


g. Jura Anglorum ; The Rights of Engliflimen; be- 
^ ing a Defence of the prefent Conftitution of* England 
in Church and State. Dedicated, by permiilion, to the 
• Right Honourable Lord Kenyon. By^ Francis 
?LowDEN, Efq. One Volume O£tavo. 8s. 

bound* * •• 

^ ^ ' 


• Thtf profeffed^objeA qf thq^ Author of the prefent publica¬ 
tion is^o^exhibit aVeview of the benefits and advantages poffefled 
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' by the fubjefts of thefe kingdoms under the prefent Coaftltur 
tion of Governmiht* in counterbalance tiS* tj^ofe theoretical 
ideas o&the inl^rent Rights of Man which have of late been 
the fubjSdt of fo much animadverllon, and which he t^ntends 
(however precifely fuch ideas mhy be defined or conceived ^ 
abHraftedly), have no ^her analogy or reality in nature than. ^ 
th^ idea of a mathematical point: he denies ^e pofidon^ tliat 
dlefe inherent rights of n^n do aftually exift in zny Hate of 
. human nature, and affirms, that they are abfolutely incompa- 
tibib with any ftate of man in fociety. The Author proceeds • 
to examine the component parts of the Conllitution in the 
feveral braaches of its legillatiV|e and' executive pother, oan^ 
in "Ihe^bourfe of that examii^ation endeavours to trace the 
original form, and to point out the progreffive alterations 
adapted to the more advanced ilate of knowledge ai^d exigences 
of focibty, that have taken place in our Conilltutiotvil Go¬ 
vernment ; and fn fupport o# the opinion,s which are therein 
maijjtained, the Author reforts to the authorities of Fortes- 
cuiV'Hooker, Selpj^n, Locke, Montesquieu, Black- 
stone, and generally of all the writers who have prOfe^edly 
applied themlblves to the ftudy of our Cpnftitution'and Go- 
<vernment, 'and concludes his inveftigation into ourLegiflative 
and'Executive Eftablifhment in Church and State, by adopting 
the emphatic wilh of the laft-me'itioned learned commentator 
on our laws, Esto Perpetua. ^ 

10. A'New Law Dictionary, intended for general 
Ufe as well as for Genflemen of the Profeffion. By 
Richard Burn, LJ!^. D. latb Chancellor ofnhe 
Dificele of Carlifle, and continued to the prefent 'ime 
by John Burn, Efq. his Son, One of the Juftices of 
• the •Peace for the Counties ^af Weftmorland a|id Cum- 
. land.^ Two Volumes Odavo. Price i6s. in Boards. 

Tjhis work makes its appearance without any explanation 
from tho origina^Author of any pdrpofes of utility in which it 
(lands dillihguilhed, from other approved books of the (ame 
nature j oi!i the contraVy, it .appears to be m'uch lefs adapted t<f^ 
general ufe, as a DifUonafy,* tHan feveral other^ more com- 
prehenfive works well kuown, alrrAdy in the ^hands of the 
public., It may however prove a umful Expofitor of the* Law 
Terms frequently occurring in our law books of moft gene¬ 
ral ufe, which arq explained in very perfpicuoui languagS;^ 
avoi^ng the prolixity and obfeority of a more technical ex¬ 
planation ; and on that account it dnay be 'k defirable coin- 
pendbkZcfo fuch readers as are not pofiefied of more extdnfive 
refources^of legaUnformation, and to whom the ufe of our law 
language is not'^'^tamili^ i in that refpedl the prelent publr^a- 



A REGISTER OF t^AW FOBLlCATlOMsI 

• 

(lion may be coniidered as fapplementary to the other well-** 
known works 9 ie fame Author. 

• • 

11. 4 Treatise on Convictions on Pena\. Sta¬ 
tutes j.wi^ approved Precedents of Convictions be-» 

^fore Juft ices of the Peace, in a Variety of Cafes; parti- 
• cuiarty under the Game Laws, the Revenue Laws,%gid 
the Statutes refpeCting Manafaftures. By William 
B oscA]jVEN, £fq. BarrifterVt Law^. 8vo. 4s. in Bo^ds. 

The prefent publication fumifhes information^on a fabjeCl: 
«f Kitrkacy and confiderablf difHciilty in the executiR!»o£ the 
office of a Jullice of Peace', and'enables Magiftrates to difcharge 
their duty on occaiion of conviAions on penal ftatutes,in a man¬ 
ner conlbmint to the purpofes and direftions of the feveral a£b 
of parfiament, and to the determinations of the court of King’s 
Bench, which are llere given wftk the principles of law whmh 
have ruled thofe determinations. It is obfervable, thatAdl the 
books J^itherto written on the Office 0^ Juftice of Peace, are 
equ.'Hly deficient in ihforxnation under this title, which of courfe 
renders the prefenf publication of cyctenftve utility, as well tp 
the profcffion as to the gentlemen >10 the commiffiom o^ the 
peace. ^ . 

• * . 

12 . Of ExEMP'rtbN from the Payment of Tythes 
of the Lands of the Monafteries and Abbies diftblved 
by Stat. 31. Henry Vlll. Cap. 13. as ftated in the 
Arguments in the Cafe of Devie againft Lord Brown- 
how and Others, in the Coftrt of Chancer Y,*x790i 
with an Appendix, containing fome authentic Docu¬ 
ments relative to the Lo^al SiteofFABCET Fen. 8vo, 
Price 2S. 6d. fewed. 


HsJ 


This long-(!lbntefted Caufe having, during eig^hteen years 
paft, afforded great fcope.for the exercife of tM abilities of 
the learned Counfel in ^e inveftigation o& \he law refpefting 
»Tidie-free Lands^in generaf^ as'^welf A ftie immediate impli¬ 
cation of the ftatute of 31. mk r*‘ VIII, to the prefent Cafe; 
this publicMkm muft ne^eilarily be mterefting to the proprietors 
of tithes, and to the owndrs of lanw claiming to be exempt 
from the payment of them. . • 

#3. The'Office of Constable} being an entire new 
^ Compendium of the Jl>aw concerning that antient IVCi- 
ififter for the Confervation of the Peace, carefui^coin- 
piled from the beft Authoritits} with^a Prefttce and aa 
<»lntrodu<ftion, containing fome Apc<Mnf& of the Origin 
** RadnAatiquit^ of the^O^e* O^vo^ Price is, 6d 

Chm« 
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Chap, 1. Of his (Quality. 2. Of his 0 hdification. 3. 
his £le£tion. 4. Of his Power and Authority. 5. Of his 
Duty. J6. Of his Protediion, Indemnity, Allowances, Ad¬ 
vantages, and Rewards. 7. Of his Refponfibilhy and Pu- 
nifhment. 8. Of the High Conftable. ^ 

In this fhort manual of the duties and powers of that ufe^ul 
agdP'antient Officer of the Commonwealth the Con%t>rbl 2, 
a great nd’mber of authorities, from the more antient as well as 
modern law-books, afe adduced under the heads, above-men¬ 
tioned, exhibiting in a very concife method great induftry of 
refearch; more particularly into the lefs frequented fources of' 
leg^ information. It may be remarked, that as theiAueho’^ 
has fpared the ufual addition of his name in the title-page, it 
would have added fome weight to the authorities produced, if 
he had in the Preface and Introdudlion been lefs profufe in his 
cenfures of the vpry fources of thofe authorities which confti- 
tute the principal part of his^work. Tho' Reader will, how- 
cveii;,find himlelf indebted to the Author’s intentions to afford 
amufement as well astf w^ruftion, by concluding his book with 
the iniertion of the Soug of a Confable Htade_ by'Jat^ts Gyffon, 
CcnJlaLle of Alburyt in Surry, Anno 1626. 

" ^ . • 

14. The Jurisdiction of t’ie Court Leet exem¬ 
plified in the Articles which'the Jury of Inquclt for the 
King in that Court is Iworn and changed, and by Law 
enjoined, to enquire of and prefent; together with ap¬ 
proved Precedents oj Prefentments and Judgments in 
the Leet; and a large liitrodudlioei, containing an Re¬ 
count of the Origin, Nature, and prefent State o^ this 
InfiitutioR. OtSlavo. Price is.'^d. 

The Reader is informed by an Advertifement prefixed to 
.this woti., that it forms only an Analyfis of a larger publica¬ 
tion on the fubjeil originally intended by the Author, It con¬ 
tains a Suihmary of the Jurifdi£lt(u> -and Authority of that an¬ 
tient an0‘ v,eneraMg Common Law Court, and of the matters 
cogn’zablp thereiif, <iii!der ‘the heads. Of Crimes, Mifde%^ 
tneanours, fhe Rights of the Kirtfand the Loird of the Manor, ex- 
- Crafted from the variety of boohs of authority tesattng on this 
fubjeft, and rendered in eSneife and^erfpicuous terms adapted 
to the ufe of general information, and referring to the original 
authorities for the fatisfafllon of the learned Reader, Vho will, 
find the antiquity of this excellent inftitution ampily difcnfl^d 
in the Jntroduflion prefixed to it. It muft^ however be ac¬ 
knowledged, that a work of this nature, ia'wl^ich highjegal 
' authoh^s are unrefervcdly difclaimed, (as in the article, be- 
fiire-mentioned^«pparently from the fame hand) .would make 
its appearance witH greater claims 'to authenticity, by the%^ 
dition of the name of the Al’thoc. lyhoff^knowledge in xkt 

entiquij^ 
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Bntiauity of our Law is 'fufiicientljr Mparejjit to entitle him to * 
a reipeftful rec^pfion with the profemon. 

15. AJDissertation, (hewing that the Houfe of LordS| 
in Cafes of Judicature) are bound by precifely the (ame 
^Rules of Evidence as are obferved by' all the other 
• Ourfs; with an Appendix containing fony furfber 
Obfervations on the EfFeft^of a DiiTolution of Parlia¬ 
ment uppn an unfinifhed Impeachment. By Eowaad 
' Christian, Efq. Barriftcr, and Profeflbr of the Laws 
of England in th<?Um\^rfity of Cambridge. Odlavo, 
* f rice 2S. 6d. • • • • 

\ 

The reputation of the Author’s former publication on the 
queftion»oPlmpeachment will, no doubt, command an atten¬ 
tive pfrufal of the prefent performance, and*add Ibmc weight 
to the arguments produced in (upport of the dofbrine therein 
laid down, * * 


16. A Second ^Letter to the Right Honourable 
Charles James Fox, upon the Matter of Libel f 
(uggefting the dangerous Tendency of the Bill mow 
before the Legiflature upon the above SubjedI, both 
with Refpedit ^the, Conftitution itfelT, and the Whole' 
Syftem of En^ifli Law. By John Bowles, Efq. of 
the Inner Temple, Barriftcr at Law. Oftavo. Price as. 


- . In the difeuffion of the prefent fubje£l, fo intimately involved 
with jiopular opinion, ^nd fo ably inveftigated by the*united 
powers of reafon and eloquence in the lArgument^ produced 
to point out the expediency ^ an alteration tf the law on this 
head, the Author of the publication before us has, by a candid 
examination of thofe ar^ments, and by purfuing^e pein- 
ciple of the propbfedmeaiurethro* many of its effedi^and confe- 
quences on civil and criminal judicature in this coufitry, 
ihewn in a very ftrong light the difficultie* Jnd difedvantages 
,i^at*mull; inevitably refult in the adiiKn*ftration aif the law 
in matters refpedling thfe civil ri^ts and property of the com¬ 
munity fronM^e adoptiof^ pf tliat m^afure. The Author's ar¬ 
guments on this fide of thi qoeltionlkferve tile attentive con- 
fideration of every reader who is defirous to acqiure a thorough 
Jkaowledge of thje extent and importance of the fubjeft. 


IJ. The Attorney ^nd Agent's New Table ©p 
Costs in the Courts of King’s Bench aAil^€oM- 
MON Pleas : containing 'theeFees DiftiSrfements 

•n the T^rt of the Plaintiff and Defindant^ in the 
‘^rofocution and DtfenceDf Adlons, Indi^ments, ln« 

^ ‘ ftwoiatiopSk 
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formations, and other Proceedings, Fourth Editioif, 
corrected and enlarged. Quarto. Price ^s. in Boards. 

This ttfeful book having already undergone feVeral aditioni, 
3 t is thought needlefs to be more minute oar defcription, 
of the particulars of its contents. ^ 

• * ^ * w t 

i8. Statutes at la^^e, 31. Geo. 111 . Odavo. 
d’rice 5s. 6d. in'Boards. * 

This mates the Second Part of VoV ^7. of the edition of 
th»Stasutes ufhally entitled Pickering’s. * " • 


To our READERS and CORREQPONDEmS, 

rr may be necejfary to inform.fme tf our Read^s\ that 
^ihe Decree of Lord ChflnceUor Thurbow in the Cafe of 
T^rms in Grofs, or attehdant on the Ihheritance, on which 
we ^ave in our former Numbe^ Page 297, the Opinion of 
a very eminent Counfel (wherein that is very fully 

c8njidered)t is reported in i. Brown*s Rep. in Chan. temp. 
Thurlow 69, in the Gafe of Scott v, Fenhoujclet. 

On the SubjeSl of the Paper inferted in our laji Number 
entitledTuE Qption’, which contmns much curious Learn^ 
tag on a Top I/'peculiarly interring to feme of our Readers^ 
werha^i received Information that an Anfwer^ drawn up 
hy qn eminent Counfel of that Day^ was prmtedy though not 
made puhlie \ we^floall therefore feel'ourfelves hmch indebted 
toanyofour'Correjfohdenls ^ho cqn point out where tha^ 
Piece may be met with* - • • ^, 

The further*' Favour of^ our C^refpondmt Chorographos 
is recei^edj ‘and is under Conf deration for Infertion in our 
next Volume* 


0 
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LATELY PUBLISHER) 

BY CHARLES HUNTEg, 

LAW BQOKSELLEll AND PUBLISHER^ 

Vo. 26, BELUCAllD, LINCOLN’S-InV,’l5nDON. 


BROWN’S IMPORTS IN CHANCERY.—Reports of tjpses argued and deter 
mined in the Hi{;h Court of Cliaiicery, during the time of l!br<l Chauc{|llor Thurluw 
of the several Lords Commissioners oPIUd-vjrcatSeal, and of Lord Ciianccilor llSiugh 
•bijfoiigh, from 1778 to ; willi an Appendix of Contempoiary Cases. By Williaii 
BrovTn, Esq. Bauistcr at Law. 'I he 4th Edition. Wi(it References to former and suh 
sequent DetemimatiOns, and to the dlegister’s Books. Bv theylloSi. Robert Henlej 
Eden, of Liucoln’#-lim, Barrister at Law. 4 Vols. Royal fjvo. |>rice 4i. 4s. boards. 

The Reports of Mr' ^rown having been for some time out <f print, the Editor ha, 
undertaken to prepare the present Edition for^publication.' 'To effect this olyect in i 
manner that ma^r"ider it worthy ofthe approbation of the Profession, he has reeisedtht 
original Work with the greatest attention. He has added, to every case, notes of deci¬ 
sions, brought down to the latest period ; and wherever he thought t/rat it might be usfful 
has subjoined a short digest of the doct^-ine, as subsequently varied or established. Hi 
hai%ilso consulted thejiegitter's Book, tn every instance in which he found that the cor- 
rectuiss of the printed report had Jieen doubted, or where it^appeared to himself to bt 
unsathfactoiy. — N.B, Jl'he value ij'the present Edition will he found tube considerafdy 
%ugmented by the addition of the manuscript Nides tf Mr, Serjeant Hill, with which mr 
Editor has been kindly favored. ^ ^ 

NISI PRIUS.-»-Cascs determined at Nisi Prius, in the Court of King’s Bench 
from the Sittings after Easter Terra, 30th Geo. HI. to tR^Sitth^s after MMiaelmai 
Term, 35th Geo. III., both inclusive. By 'llioiiias Peake, £^. of Lsncola’s-lnn, 
Barrister at Law. The thifd edition, corrected, witla some additional Cases and 
Referencqjs to subsequent Decisio^^. 1 Voi. Royal 8vo. ^s. boards. 

PARSON’S COUNSELLOR (THE), wiy» tlie Lauf of Tithes, or Tithing, in 'l^o 
*Books, by Six .Simon Degge, K.'^. Tti^th Edition, %itli «ill the New Cases and 
Statutes. By Charle^.l!lis, , gf Linculn's-lnn, Banister at Law, in 1 Voi. 8ro. 
14s. ^oa||ds. 

ELECTION LAW.—Now Edition of the IHw of Elections; roraprisiag the l«w 
up to the present Period, and the Statutes relating to Elections fur England, Scollajft, 
and Ireland, to the 58th Geo. lUC inclusive; b^ Wiljiam Thomas Roe, Esq. ol 
Lincoln's-Imi, Barrister at Law, in 2 large Yols. 8vo. Second Edition. HI, 6s. boaj|^ 

N.B.A-This Work comprises a Repui^ of the Rochester Case, 1817. 

THE BAl^rif RUPT LAWS ; by William Cooke, Esq., of l.ir. 4 ohi’s-Inn. Barrii^ 
at Law; thi6 sevenlh edifiun, witli Alterations, Additi^s of Cases presm 

Period, and a New Index ; by George Routs, Esq , Banister at i.aw',^ndTk>minj|B 
sioner of Bankrupts. In 2 V'^ols. lU^al 8vo. 18^7^ 1/. 16s. boards. Vul. 1. cuiitaiS 
tExtract^of the Statutes relating, to Baukrujgts, tfnd^etenniiiutions the Couits of f.oK 
and Equity.* Voi. II. contains the Precedents of the wrious Proctedings, under a C»»|| 
missihn <f Bankig^t, and^he (Metiers made by Lords dpsley, Ihurlow, LoughborouglU 
Ersldne, and Eldon, for*regulating Proceedings i^rein, ^ • 

OASES in EQUITY.—Casgs determined p the Equity, from 1783 to 

1796, in4lusivc, with a few of aq earlier date, iy Loud flardwjeke 4 pd Lord 
ingfon. BYttftmUelComnlon Cot. O&ejoiillt 
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^ Ltttfif; publahed, by C. Hunter, 26, Bell-yard, JAncolii't^Inn. 

REf*OBTS Temp. NORTHING TON.—Reportlof Cases aTg;ued Snd^etermined 
nth tTiwli Court Ilf Chnni;#<'y, from ,17.57 to 1766, from the Oriainnl ^ffinu'eripts of 
Fxird Cha ‘ccllor Northio'jtiSn, rolli ctcd and arranged, with Notes and References to 
Goriir-r and subsequent Determin itinns, and to the Rcglster'.s Book. By the Bon. R. 
Hen'ey Edi n, of Lincohs's-Inn, Barrist.T at Faw. 2 Vols. Hoyal 8vo. price 38s. bds. 

COKEN FIMS’r TN^TI rUTIsS, fthc I7lh edition,') willi FFargrave and Butler’a 
Notes a'd CfgTerli%n5 to th'' iires^'ntTiine, and Additional Notes, by C. Butler, Esq.;( 
wilt a co\ii|iIete Index to the^Notes. In 2 vi.U. FViyal 8vo. .3F. 6s. boards. 

REF’ArT.S in f'UANCF.RY.—Repoi^ of CaseS argued and determined in the 
High ( oiirt of Chanerty, beginning the Sittings after Hilary Term, 29 Geo. IIP. 1789, 
continued to the Sittings after Trinity Term, 43 Geo. HI. 1803. By Francis Vesey, 
Esq , of Lincolii’s-inn, Barrister at Law . the third edition, iiTB vols. Royal 8va. 
lOF. boarils. a *• ^ ^ i 

INDF'.X TO VESEYN RF,F'’ORT^.—Index to the'first fourteen volumes of Ve.sey 
(Junior’s) Reports in Chanceiy. By Robert Belt, Esq.; 1 vol. Royal 8vo. 18s. bds. 

INDEX rO CASES IN EQUITY.—An Analytical Digested Index to Kle Re¬ 
ported Cases in tFio several (,'ourts of Eiiuity and in the High Court of Parliameii*, 
from theearli ^st Date : with Decisions of the same Oourt in Ireland, and a lleperto- 
rium of^the Cases. By R. W. Bridgman, Esq., 2d edition, 3 V«ls. Royal 8vo. 
SI. 12s. boaids. 

^ BLACKSTONFi’S COM^IENTARIES,—A New Edition of the Commentariewof 
Sir.William Blackstone, (_Deiiiciite<l to C. Butler, I.Vq.), withilO Analylicul Tables, an 
Epitome, of the toAole Work, and Nates. By J. F. Archbold, Esq., tinted in a supe¬ 
rior manner; in 4 Vdls. Royal 8vo,, forming an elegant Libr.ary-Baok. SI. 16s. bds. 

IHSTORY OF TtlE ENGEISH LAW.—A Historyfof the English Law, from 
the Time of the Saxons ta the End of the Reign of Philip and Mary. A new edition, 
revised, hy .Tolm Reeves, Esq., Barrfstor at Law; in 4 Vols. 8vo^2/. gs. boards, 

LAW OF EVIDENCE.—A Compendium of the Law of Isvidcnce ; fourth edition, 
•with considerable Additions. By T. Peake, Esq., Barrister at Law. 1 Vol. 8vo. 
168 boards. ^ 

BEPORT.S IN THE COMMON PLE AS-—Reports iff Ca'::es argued and d^Ter- 
minedin the Com t of Cirunion Pleas, containing Cases in the .54th and 55lhGeo. III., 
fejm Michaeliftas ’I’erin, 181,3. to Michaelmas Tcni, 181 fis both inclusive Bj' 
CF^a-les Marsliall, Esq., of the Iniy;r Temple, M.A. 2 Vols Royal 8vo. boards. 
2F. ji,3s. 6d. . 1 ' 

N. li. These Reports are ni'W continued hy J. B. Moore. Esq. Editor of the Analytical 
TJigfstesf..^itdex to thefJeri/tCieports, aad forwarded an the Vay of Publication to any 
Cent/eman.rn leavipg his order at 26, Bell Yard, Lincoln's-hm. 

^REPORTS IN TICE KING’S BENCH.—Reports of Cases argued and deter¬ 
mined in the Court of- Kindi’s Bench|^ in the 19th, VOth, anil 21st Years of Geo. 111. 
1^ the Riglitllon. Sylvester Douglas (*iJaron Glenbervie,) : fourth edition. By Wil¬ 
liam Frere, Esq , Serjeant ak^^aw. -2 Vids. fbyal 8v6. 21. board^. Tko T/iird-Volume*' 
is in the Press. • ' r 

REPilRT.S OF C.ASES IN BANFxRUPTCY.—-.Contq.ii?ing Cases decided by 
Ltnl Eldtv. .from Easter Terra I3l0'’3otlie Sittiug-, afterTrifcity Term \Sifi,inctiieioe ; 
Aid contemporaneous Cases in other Courts. By Ge6Tge llose, Elsq., of the Inner- 
Temple, Barrister at Law. 2. Vol*. royal 8vo. 2/i 7s. hoards. 

■ Reports are now regularly continued hy Blr. Buck. 

ORDERS IN ClLWCEllY.—The General Orders of the High Courtof Chan- 
' cegy,froiii the Yeaf 1600 to the present Period, collated with the Register’s Book, &c. 
By Johri^jjanies, Esq., of J^iicoln’s-lmi, Bairister at Law* to which are kdded Prac¬ 
tical N-dcsTovo. 16s hoai^'.s. 

WRIT, NE EXEA’l' IlEGNOtj^ Bi ief View of the IFrit, Ne Exeat R^no, with 
Practical Remaiks upon it, aa an equit&blecF’rocess. By John Beanies, E q., of Lin-* 
^jcoln's-lnn, Barrister at Law, I'lanslator of Glanville, &c. 8sO. 5a boards. 

GLANVILLE, BY BEA.MKS.—A Translation of Glanville. iSy John Beames, 
K<q., of’Lincoln’s-lnn, Banister Law, to which are added Notes. 1 VoL'l^vo. 
13s. boards. « '%i-. -a - ^ . 

... .SPECLM* PCiEADlNGuc —a Practical Treatise on Soecdal ^leadhis. Joseph 
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Lately pubRdied, by C. Hunter, 26, Bell-yard, LincolifS^Inn. 

• * * 

I PRECF^D'ENTS OF PLEADING.—A Stipplemfnt tp the Treatise on Plesdingi 
being-Vol. 3d, containing a copious Colicclioirof Practipal Precedents of Pleadings 
and Proteedings, in personal, real, and mixed Actions. By J, Chitty, Esq., Banis¬ 
ter at Iaw. 1 vol. Royal 8vo.,‘1816. 12.11s. 6d. boards. « 

• BTILS EXCHANGE.—A Trealise on Bills of Exchibge. Pmmissory Notes, ^ 

,Bank-Notes, and Cheques on Bankers, with the Law of Bankro^tyr, as affects those 
instruments. By Joseph Chitty, |Jsq. (.'ilh Fditinnin tife Press.) • 

GAME LAWS.—A Treatisoon the Game Laws. By Jose^i Chitty, E^. S Vols. 
8vo. it. 11s. 6d. boards. ^ ^ < 

PRECEDENTS-AND PRACTICAL FORMS relative to G^yVIE and FISH, 
being the .“Jd voLjj^Ahe aho^e. iVol. Ovo., 1816, boards. 

*CRIMI wAL lAW.—A Practical Treatise on the Cnniinal Law, comprising the 
Practice, Proceedings, and Kxodence, wliiyh occur in the Course of Criminal Prose¬ 
cutions, 'With Piccedents, Fiactical Forms, Notes, &c. By Joseph Chitty, Esq. 

4 Vul% RoyalSvo., 1816, 52.5s. boards. 

• ITIEATISE of powers.—A Practical Treatise of Powers. By Edward Bur- 
tenshaw Sugden^Esq. of Linc*ln’s-Inn, Barrister at Law, 2d edition. Royal 8vo. 

‘12 2s. boards. . «* * 

ESTATES, SAT.E, PURCHASErrf'C.—A Series of T.e«ers to a ^lan *f Pro-, 
ap»t.y. on the Sale, Purchase, Lease, Settlement, and Devise of Estates. By E. B. 
Sugdeii, Esq., 8vo 3d edition, Ss. boards. 

LAW OF ij^ES AND TRl)ST'<. —The T aw of Usej^ an«> Trusts, by the late 
Ix)rd Chief Baroff GilBert, with Nbtts and References, an eduction, &c. By , 
Edwaid Burtensbaw SiiflHcn, Esq. of Lincoln’s-lnn, Barrister at Law. 3d edition, 

1 Vol. Royal 8vo. 19s. boildM • ^ • 

- PLEADINftSaiN AS'^UMPSIT.—A Practical Treatise on Pleading in Assump¬ 
sit. By Eli ward Lawes. Esq., of tlu; Inner Temple, Barrister at Law. iVol.Ro^al 
8vo. 12. 11s. 6d. boards. * 


CHARTER PARTIES.—.A .Practical Treatise on Charter Parties of Aff'eigbt- 
mrat. Bills of Lading, and Stoppage in Tian.sitii, with an Appendix of Precedents.' 
By Edward Ijawes. Esq. 1 Vol. Royal 8vo. 12. Is. boa'd# 

• CONTINGENT REMAINDERS.- 
Remaiuders, and Excxutory Devises. 

Analytical Indcjp. By Chafles Butler, Esq. ^ Vol. Royal 8\o, yd New Edi^n is 
preparinir. *’• ^ 


1 ovo. lu is, uoa>ri7 

—An Es-ay on the Learning of Con|ing|f£t 
By Clyirles Fearne, Esq.,, with Notes and an 

r..™ y xr..l T>_t o. .. y A’..— 


PLOW’DEN'.S reports.—^T be Commentaries or Rcpor??bf Ednivid Plowdcn, 
Esq.; containing Cases defcr'iilned in the Reigns of Edward VI., Alary, Rhilip and 
Mary, and Elizabeth, • wdtii Ui%.Qua}rjes of Mr. Plowden*rcpriiacd. In 2 Vol?. 
Royal Ovo. 22,2s. boards, ^ ^ , 

• REPORTS «r emp, ll.A.RDVVICKEf-^R^orts of C^s determined in the Cou?^ of 
King’s Bench, in tli%7tli, ffflr, $|h, and lOtli of G"o!!il., during the Presidency of 
Lord f'hicf Justice Hardwicke, wiith some by the late Chief Justice Lee,,and 
two Equity Cases, by €.ord Chanreiior Hardwjpkc, 2d edit. Wtvl Notcs^JJable, jcc.* 
By Thomas Lee, Esq of Gry’^Inn. 12. ts. boards. f ^ 


PENAL STATUTES—The Lmw and PrncticcVf Snurmary Convictions «n Penaf 
Stii utes, by Justices of the Peace, including the Preliminary and SigBsequenEA^ 
ceedinpjs, with an Appendix of Pra^ical Forms and Precedents of Convicoonsr 
By W. Paley, Esq. Barrister at Law. 1 Vol. 8vo. 148. Boards. ^ 

LAW ^»f“lUNACV AND IDIOTCY.~A Treatise on the TAw«qpncorning 
Hrliots, Lunatics, and other Persons, won comp, mentis, j^Two Parts, \Rth aiV Appen¬ 
dix, containing the .Statutes relating to Lun^igs, the Practice on Proceedings in 
, Lihlac^^^ and a Collection of Lunatic Petili^s,*wi<h the Orde^ of the Clianceiior 
thereon. George Dqle Collinson,*A.M. of Lflleolu’s-Inn, Barrister at Law. 
2 Vbls. 8vo. lj|16s. m^ds. * s0l^ 

fRACTIQAL UN^R SjlERIFF.—^Thcffiompiete Practical IThder SherftT, 
coiMretiending the Duties of ^le O^ce, as q^rcised b^Ae Sheriff in Person, or by 
bis Sheriff, from his first? coming 'into40fficett^be passiim of his 

and nbtalhhuBitalkuOnietini. In n. Monlav rnHiiA wminAiAAlWiS ,ah .am dS.. i£. 
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Latd^publuhed, by C. Hunter t 26,'Bell-yard, Uncotn*'t-Jm, 
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Mt Dtttjr throughout the Y^r, with full Tnst uctioiis as to the Election Cf Members 
of Pvliament, Coroners, apt! Verdei'irs of Forests, Precedents of K&tums of .Writs, 
&c, intended as a Guide, not only to the Under SheriiF, but to tlie Profession »n 
general. By George Sk^ow, Esq., of Gray’s-lnn. 1 Vol. 8vo. ISs, boards. 

OPINIONS^.CONQfillNING THE COLONIES. &c.—Opinions of Eminent 
?■ lAwyers on v^ious^Pc^nts of English Jurisprudence, chiefly concerning the CoU^iee, 
Furies, and Coinmerce of Great Britain, collected and digested from the Originals 
in uie B^ard of Tr^tdc, and other Depositories. By George (phalmers. Esq. F.R.S, 
and S.A. 2 Vols. 8vo.^^. 4s. boards. * 

L.4W OF WILLS AND TESTAMENTS.-The Law’s disposal of a Person's 
Estate who dies without Will or Tcstainciit, shewing in a plain, clear, easy, and 
familiar Manner, how a Plan’s Fanily or Relations willche entilfiJ to 1 's Ileal uid 
Personal Estate, by the Laws of England and Province of York ; to whrch is added, 
the Disposal of a Person’s Estate, by Will or Testament, with Instructions and 
Forms, whereby a Person may make, alter, and republish his own Will, with In- 
, stiuctions for Executors, coritainiug an Explanation of the Mortmain Act^> By 
Peter Lovclass, of the Inner Temple., Tenth Edition, with Corrections and Additions 
]to the present Time. 1 Vol. 8\o. 9a. hoards. • 

PRECEDENTS IK tlONVEYANCING.—A Collection of Pr^edents, designed 
as a -^uppleihent to Afr. Barton’s Prcccdeii.t*' in Couveyancing ; containing such 
' Eornis of Assurances as are of a iniscelianeous Nature, and not comprised ih that 
Work. By S. F. T. W^ilde, Esq. of the Inner Temple, Barrister at-Law; a .Vols, 
Royal 8vo. 11. Ids. byards. ' , . 

INDEX TO BAR{^l’ON AND WTLDE.—An Index to’Modi^n Precedents in 
Conveyancing, by Charles Barton, Esq.; and also to th&jSupplement to that Work, 
by S. F.T. Wilde, Esq. In two Parts.— Part I. -refe.Tirig to the Notes Part II. to 
the Precedents. By Charles Barton,^Esq. of tiie Inner Tenipie. Barristcr-at-Law. 

1 Vol. Royal 8to. 9s. boards. ' o 

EPITOME OF'■CONVEYANCING—The Attorney’s and Solicitor’s New 
’ Pocket Book, and Conveyancer’s Assistant, containing a Collection of the most 
■ common and approved Precedents, with Practical ■ Rem^-ks ; the whole formica 
very useful Epitome of (^onvcyancing ; by tlie latf* F. C. Jones.^of Gray’s-lnn ; '’tho 
thjrd edition, with inan^' material Corrections, and additional Modern Precedents. 

Highmore, Esq. 2 vols, llSino. ISs. 6d. boards. 

SUPPLEMENT TO VINER.—Sapplemcnt to Viqer’s Abridgment of the Law, 
containing the modem Determinations in the Courts of Law and Equh'-^to the End of 
tlie Yeaa^SiAOd. 6 Volj. lla|rtti&vo. 51.ds. boards. 

ATTORNEV’S PRACriCE, K.B. & C.P.—Attoniey’s Practice Epitomized, or 
the Methods, Times, and Exjtenses of Proceedings in .the Courts of King’s Bench 
and Common Picas. 1 VqI.'8{o, half-bound, interleaved, os’. , 

fTATUTES AT L:iRGE 'I'lie Statutes at Large, 59th Geo. III. 

fb6ing Vol. 7. Part 3d.) ' ByfJohii Baitliby, Esq. in 4to ll. lls,6d. Boards. 

' STATUTES’AT LAP<jE (octatw).—’Ihe Statutes at Large, 59th Geo. Ill .being 
the 17tk Vol. siucc the Union. By jjohn llaiU'Uy, E^q. in ««o. 1/. 4s. dd-. boards. 

. New is published shortly after the Close ebch S(uion, which will be for- 
^ 1 ^ ded to any Gentlew)^^ oti th^ Day if Publication ort being favoured with his 
Jjfrdtr, addressed to 26, Bell-yard. 

*5^NDEX to THE STATU fES_An Index to the Statutes at Large, from 

)l3agna Chsrta, to 49 Geo. III. inclusive. BjTJuhn Raithby, Esq. 3 Vols 8vo. 31.6s, 
jwffda, fe ^ „ c * 

pREei:r?8NTS IN EQfviiry drawing.—t he Equity Draftsman, being,a 
Collection of Precedents, drawn l^^ome of tiCe leading Men at the kkiuity Bar, 
arranged as a' Compfmion to MU/'or»i^Jeadings, witli a Digested Index ; by F..Van ^ 
Hov'thuysen,' Esq., Barrlstew^t Lai(t, and^Equity Diaftsman. 1 Vol. ‘Royal 8vo, ‘ 

iaboardi? .i • - 







